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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character and which, under the applicable statutes, can 
be made by the Secretary of Agriculture, or an officer authorized by law 
to act in his stead, only after notice and hearing or opportunity for hear- 
ing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D—578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—JUNE 1980 


AGRICULTURE MARKETING ACT OF 1946 


AGRICULTURE DECISIONS 


Hutton, WILLIAM H. I & G Docket No. 63. Amended or- 
KING Meat COMPANY. FSQS Docket No. 4. Remand or- 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
COURT DECISIONS 


JAMES V. Scott v. UNITED STATES DEPARTMENT OF AGRICULTURE, 

DoNALD A. CAMPBELL and BoB BERGLAND. 7th Cir. Feb- 

ruary 12, 1980. Affirming Secretary’s decision. Issues con- 

sidered: delay, incorrect procedure, and severity of sanc- 

CHIOV AAD «ccd aa Hane etek i See a ee 
SHINGLER, CLARK H. VA Docket No. 13. Suspension— 

Consent 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


*DeELTA AiR LINES, INC. AWA Docket No. 134. Willfully 
violated Act—Civil penalty—Consent 2 a 

FOWLER, DONNA. AWA Docket No. 118. Revocation— 
Consent 

MarRSHALL RESEARCH ANIMALS, INC. AWA Docket No. 
EZ, Cease and desist—Consent 

MEeEps, Davin R., d/b/a M&M Per FarM AND Zoo. 
Docket No. 124. Suspension—Civil penalty—Consent 

THOMPSON, L. E., d/b/a THOMPSON'S WILD ANIMAL FARM and also 
d/b/a THOMPSON'S ZOO. AWA Docket No. 


£22. Dealer—Transporting—Buying, selling, negotiat- 
ing purchase or sale in commerce—Cease and desist—Civil 
penalty—Consent 

VAN WYK, WILLIS, and CYNTHIA VAN Wyk, d/b/a VAN Wyk KEN 
NELS. AWA Docket No. 130. Cease and desist—Sus- 
pension—Consent 


*Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


*AGAR Foon Propucts, — INC. FMIA Docket No. 37. 
Labeling a product “ham bologna,” denied—denial set aside 
and vacated 

*Apex Meat Co., INc. and Aaron Macipow. —FSQS Docket 
No. 5. Alleged violations of prior consent order, failure 
to prove—Dismissed with prejudice 

B. CONSTANTINO AND SONS, INC. FSQS Docket No. 11. 
Withdrawal of inspection service—Unsanitary conditions— 
Consent 

CASTLEBERRY'S Foon Co. FMIA Docket No. 36. Order re- 
manding case to Administrative Law Judge for further 
consideration 

StEvENS Foops, INc., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Withdrawal from and de- 
nial of benefits of federal meat grading and acceptance 
service—Sanction—Consent as to Daniel Reid, Jr. ....... 00... 0.0000 e ee 

*UTICA PACKING COMPANY. FMIA Docket No. 35. __ Inspec- 
tion service, indefinitely withdrawn from respondent—Sus- 
pension of withdrawal 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


Cuurcu, DAVID. HPA Docket No. 120. Showing and ex- 
hibiting sored horse—Disqualification—Civil penalty—Con- 
sent 

Cook, WILLIE. HPA Docket No. 36. Dismissal of appeal, 
appeal not timely filed 

FOSTER, VERNON. HPA Docket No. 136. Showing and ex- 
hibition of sored horse—Civil penalty—Default 
Respondent’s “Motion to Set Aside Default” denied .................... ‘ 

KERSHNER, WANDA, and WINKY GROOVER. HPA Docket No. 
92. Civil penalties—Showing and exhibition of sored 
horse—Consent 

ROBERTS, HowArD, HAYwoop OsporNE, and/or OSBORNE CHEVRO. 
LET Co. HPA Docket Nos. 83 and 90. Civil penalty as 
to Osborne Chevrolet Co.—Showing and exhibition of sored 
horse—Consent 
Dismigsalias to ray ward WBDOLG » 6-6 i8ir.c.s-a a cine eee nce ee ales 

SEAL, JERRY and HowarD ROBERTS. HPA Docket No. 78. 
Showing, exhibiting sored horse—Civil penalty—Default 

SHADE, EARLE and JIM MESSENGER. HPA Docket No. 110. 
Disqualification from showing, exhibiting any horse and 
from judging, managing horse show, exhibition, sale or auc- 
tion—Consent 


“Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


COURT DECISIONS 


NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICUL- 
TURE and UNITED STATES OF AMERICA. (USDA P&S Dock- 
et No. 4953). Issues considered: delay, order not sup- 
ported by substantial evidence. Affirms the Secretary’s 
OPIS sie a SF eee ars eee ee ee ret cae) cot eet raat ; 


REPUBLISHED DISCIPLINARY DECISION 


*“DeJonG PACKING COMPANY, et al P&S Docket No. 5087. 
Published July 1977 issue, cite as 36 A.D. 1181, repub- 
lished herein to correct errors not corrected in page proofs 
of prior issue 


DISCIPLINARY DECISIONS: 


* ARGOE Livestock, INC. P&S Docket No. 5711. Dealer— 
Insufficient funds—Drafts, failure to honor—Purchase 
price, failure to pay when due—Failure to pay full purchase 
price—Cease and desist—Suspended as a registrant 
*Suspension terminated by supplemental order 

AMERICAN MEAT PACKERS, INC., a corporation, and Ho..is E. 
CARTER, an _ individual. P&S Docket No. 5591. 
Packer—Checks—Failure to pay when due—Failure to hold 
in trust funés—Insolvency—Preferential payments—Cease 
and desist—Consent 

BEAN, LLoyp. P&S Docket No. 5672. Bonding require- 
ment—Cease and desist—Suspension of registration—De- 
fault 

BERKOWITZ, SAMUEL. P&S Docket No. 5664. Market 
agency—Dealer—Custodial account for shippers’ pro- 
ceeds—Checks—Insolvent—Failing to pay when due—Rec- 
ords—Cease and desist—Suspension—Default 

BERRYHILL PACKING Co., INC. P&S Docket 
5724. Packer—Bonding requirement—Cease and de- 
iat CONSE asi ose leur rete ete LE eee are usa OA eee ate aca 

“Brown, Davip R., d/b/a ToNKAWA LIVESTOCK EXCHANGE. 
P&S Docket No. 5714. Market agency—Purchase price, 
failure to pay—Insolvency—Custodial account for shippers’ 
proceeds—Using funds for his own purpose—Bonding re- 
quirement—Cease and desist—Default 

Bussk, CLARENCE “BUTCH” CHARLES RICHARDSON, and IOWA 
CountTRY Livestock MARKETING CO-OPERATIVE. P&S 
Docket No. 5640. Deceptive pretense, fraud or deceit 
Misrepresentation—Accounts of sale or purchase—Cease 
and desist—Civil penalty—Suspension of registration— 
Consent 


*Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 (Cont.) 
Agriculture Decisions—Cont. 


CaTE, LEE ALLEN. P&S Docket No. 5680. Insufficient 
funds—Failure to pay when due full purchase price—Sus- 
pension of registration—Cease and desist—Default 

CHARTON, CHARLEY. P&S Docket No. 4621. Suspension 
terminated 

CoNcCHO PACKING COMPANY. P&S Docket No. 5693. 
Packer—Bonding requirement—Consent 

*Conway STOCKYARDS, INC., a corporation, and RopeErT C. 
McCorp, JR., an individual. P&S Docket No. 5705. 
Dealer, corporate respondent registered as—Purchase 
price, failure to pay when due—Insufficient funds—Ac- 
counts and records—Cease and desist—Suspension of regis- 
tration—Civil penalty—Default 

*Coon, GILBERT L. P&S Docket No. 5731. Market agen- 
cy—Insufficient funds—Net proceeds, failure to remit— 
Custodial account for shippers’ proceeds—Using funds for 
personal use—Suspended as a registrant—Consent 

CUMBERLAND Stock Yarps, Inc. P&S Docket No. 5671. 
Custodial account for shippers’ proceeds—Checks— 
Failure to pay when due—Suspension of registration— 
Cease and desist—Consent 

Day, CHARLES S. (SANFORD), d/b/a Days Hoc BuyIna. P&S 
Docket No. 5694. Insolvency—Bonding requirement— 
Suspension of registration—Cease and desist—Consent 
Suspension terminated 

*“DENSLOW, MICHAEL G. T. P&S Docket No. 
Dealer—Market A gency—Suspension—Consent 

*E.G. CattLe Company. P&S Docket No. 5739. Market 
agency—Purchase price, failure to pay—Checks or drafts, 
failure to honor—Suspended as a registrant 

Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ INTERNA 
TIONAL; ALLEN TAYLOR CATTLE Co., INC.; LORENZ NEUHOFF, 
III; and WILLIAM ALLEN TayLor, JR. P&S Docket No. 
5618. Market agency—Checks—Failure to pay when 
due—Insolvency—Civil penalty—Suspension of registra- 
tion—Cease and desist—Consent as to Allen Tavlor Cattle 
Co.. Inc., and William Allen Tavlor, Jr. 

“Gipson, BARNEY M., W.L. LANNINGHAM and LEONARD 
LASTER. P&S Docket No. 5754. Market agency— 
Weights, false and incorrect—Speculation—Custodial ac- 
count for shippers’ proceeds—Unfair practices—Bonding 


requirement—Purchase price—Financing a packer—Ac- 
counts and records—Cease and desist—Civil penaltv—Sus- 


pension—Consent 

HOGELAND, Roy. P&S Docket No. 5729. Bonding require- 
ment—Suspension—Cease and desist—Consent 
*Suspension terminated by supplemental order 


*Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF. DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 (Cont.) 


Agriculture Decisions—Cont. 


Ho_MAN, WAGE, and JACKSONVILLE LIVESTOCK COMMISSION, 
INC. P&S Docket No. 5615. Custodial account for 
shippers’ proceeds—Market agency—Records—Civil pen- 
alties—Cease and desist—Consent 
Amendment to Decision and Order 

* HOWELL SALES ComPANy, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MAR- 
KET, and SOUTHAMPTON LIVESTOCK SALES. P&S Docket 
No. 5651. Market agency—Custodial account for ship- 
pers’ proceeds, failure to maintain in conformity with regu- 
lations—Failure to report true and correct name of pur- 
chaser to consignors—Scale tickets—Zero balancing—Civil 
penalty—Suspended as a registrant 

KeELLy, C. L., JR. P&S Docket No. 5702. Market agency— 
Custodial account for shippers’ proceeds—Insufficient 
funds—Failure to pay when due—Checks—Cease and de- 
sist—Suspension of registration—Consent ............. 0000 e eee e eee 380 

KNIGHT, JAMES L. P&S Docket No. 5704. Bonding— 
Cease and desist—Suspension of registration—Civil pen- 
BEE = CONBEING 8555 cc SERS cae See cae bea he eels A eed or 386 

Koza, Larry, d/b/a K anp K Livestock. P&S Docket No. 
4359. Suspension terminated by supplemental order 

Lortus Livestock, INC. P&S Docket No. 5697. Bonding 
requirement—Cease and desist—Consent 

Lonc. West & Co. P&S Docket No. 5713. Gifts—Dis- 
criminatory payments—False or incorrect invoices—Rec- 
ords—Cease and desist—Consent 

McAnprews, NOLAN. P&S Docket No. 5657. Bonding re- 
quirement—Suspension of registration—Cease and desist— 
Default 

*McMIcHAEL, WILLIAM R. P&S Docket No. 5741. Dealer— 
Market agency—Bonding requirement—Suspension of 
registration—Cease and desist—Consent 

Meat Masters, INC., a corporation, RICHARD M. CErv, an indi- 
vidual and Gary A. YOUNG, an individual. P&S Docket 
No. 5456. Packer—Misrepresentation—Cease and de- 
sist—Civil penalty—Consent 

MEEKS, WAYNE. P&S Docket No. 5696. Custodial ac- 
counts for shippers’ proceeds—Checks—Failure to pay 
when due—Records—Cease and desist—Consent 

Moore, FLoyp J. P&S Docket No. 3642. 
terminated by supplemental order 

Pastures, INC., TOMMY BREEDLOVE, and JUDY BREEDLOVE. 
P&S Docket No. 5690. Packer—Purchasing livestock for 
purposes of slaughter—Checks—Failing to pay when due— 
Cease and desist—Civil penalty—Default .............. 000 ce eevee ees 89S 


“Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 (Cont.) 
Agriculture Decisions—Cont. 


RAILHEAD CATTLE Co., INC. and CHARLES A. NEAL. — P&S Dock- 
et No. 5701. Failure to pay when due—Checks—Cease 
and desist—Consent 

RiepEL, Ropert J., d/b/a Gmtert CATTLE Co., Lrp. P&S 
Docket No. 5721. | Bonding—Cease and desist—Suspen- 
sion of registration—Consent 

RIVERSIDE MEAT CompANy, INc. P&S Docket No. 5635. 
Packer—Bonding requirement—Consent 

Roperts, R. E., d/b/a FARMERS AND RANCHERS LIVESTOCK Com. 
MISSION Co. P&S Docket No. 4634. Suspension ter- 
minated by supplemental order 

RoOseETH, JEROME G., and DUWAYNE E. BuRTON. P&S Docket 
No. 5650. Custodial accounts for shippers’ proceeds— 
Suspension of registration—Cease and desist 
Stay order pending issuance of further order 

RusseE_i E. Avery, INC. P&S Docket No. 5692. Bonding 
requirement—Failure to pay when due full purchase price— 
Suspension of registration—Cease and desist—Default 

STERLING COLORADO BEEF Co., a corporation, and CERES LAND 
Co., a corporation [CERES, INc.] P&S Docket No. 
5201.  Packer—Discriminatory price plan between 
shareholders and non-shareholders—Payments and _ ac- 
counts on false weights—Preferential payments—Packer 
conflict of interest—Accounts and _ records—Market 
agency—Market agency conflict of interest—Cease and de- 


Stewart, Davin E. and R.H. Crark. P&S Docket No. 
5688. Dismissal as to R. H. Clark 
As to David E. Stewart, Dealer—Market agency—Bonding 
requirement—Cease and desist—Suspension—Consent .. . 
Swirt & ComPANyY. P&S Docket No. 5734. Weights, false 
or incorrect—Labels, false or incorrect weight of meat or 
meat food products—Sales invoices—Civil penalty—Con- 


THOMASTON BEEF AND VEAL, INC., JAMES R. BICKLEY and WIL- 
LIAM A. VERDON. P&S Docket No. 5674. Packer— 
Bonding requirements—Insufficient funds—Checks—Fail- 
ure to pay full purchase price—Cease and desist—Civil pen- 


THOMPSON, JIM. P&S Docket No. 5669. Market agency— 
Bonding requirement—Checks—Insufficient funds—Fail- 
ing to transmit net proceeds—Records—Cease and desist— 
Consent 

VEALEY, Harry, JR. P&S Docket No. 5600. Market 
agency—Bonding requirement—Records and accounts— 
Suspension of registration—Cease and desist 


*Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 (Cont.) 


Agriculture Decisions—Cont. 


WALTI, SCHILLING & Co., WOLFSENS’ FEED Lots, INC., SUNSET 
CaTTLE COMPANY, LAWRENCE J. WOLFSEN, HENRY B. WOLF- 
SEN, HENRY A. WOLFSEN, and WARREN L. WOLFSEN. P&S 
Docket No. 5057. Packer—Dealer—Market agency— 
Custom feedlot—Divestiture of conflict of interest—Uni- 
fied ownership—Corporate veil pierced—Trade practices— 
Commission refunds—Assessing both price mark-up and 
commission on same transaction—Failure to disclose actual 
purchase price—Restricting competition—Cease and de- 
sist—Sanction 

“WATERMAN, WILLIAM E., and MIDDLETOWN AUCTION SALES, 
INC. P&S Docket No. 5755. Dealer— Market. 
agency—Custodial account for shippers’ proceeds— 
Checks—Net proceeds—Purchase price, failure to pay— 
Cease and desist—Consent 

WESTWIND CATTLE COMPANY. P&S Docket No. 5676. Pur- 
chase price—Checks—Failure to pay when due—Suspen- 
sion of registration—Cease and desist—Consent 

WRIGHT, ROBERT G. P&S Docket No. 5668. Bonding re- 
quirement—Cease and desist—Consent 


REPARATION DECISIONS: 


SOUTHWESTERN NorTH CAROLINA — PRODUCE MARKET and Moun. 
TAIN FOLK CENTER, INC., d/b/a MOounrtaAIN LIVESTOCK 
AUCTION v. GARY R. HAMILTON. P&S Docket No. 5703. 
Reparation awarded—Default 

WESTERN IOWA Farms Co., et al, v. Sioux Crry Stock 
YARDS. P&S Docket No. 5556. Order denying mo- 
tion to postpone effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 


DISCIPLINARY DECISIONS: 


AMERICAN BROKERAGE OF KANSAS Crry, INC. PACA Docket 
No. 2-5443. Failure to pay—Repeated and flagrant vio- 
lations—Publication of facts—Default 

BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 
2-5347. Failure to make full payment—Revocation 

BEARE, PASCHAL ROBERT, d/b/a BEARE AND BEARE SALES 
Co. PACA Docket No. 2-5442. Failure to pay 
promptly—Repeated and flagrant violations—Publication 
of facts—Default 


“Current months May-June, 1980 decisions. 





538 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Page 


* BEXAR PRODUCE Co., INC. PACA Docket No. 2-5155. Re- 
peated, flagrant and willful violations of the Act—License 
revoked 

*DeFro Fruit Co., INC. PACA Docket No. 2-5526. 
ful, repeated and flagrant violations—Failure to make full 
payment promptly—Revocation of license—Default 

*KaFCSAK, RUDOLPH JOHN, d/b/a ACME Foops. PACA Docket 
No. 2-5307. Repeated, flagrant, willful violations of 
the Act—Facts and circumstances shall be published 
* Order denying reconsideration 

Kap'’s Foops, INc. PACA Docket No. 2-5478. Failure to 
pay promptly—Publication of facts—Default 

L. CHARLES JOHNSON, INC. PACA Docket No. 2-5515. 
Flagrant and repeated violations—Failure to pay promptly 
and in full—Sanction 

MAvuRER FRUIT AND VEGETABLE Co. PACA Docket No. 
2-5374. Failure to pay—Revocation—Default 

Moore, ALVIN LEON, d/b/a MoorE PRODUCE and/or BIRMINGHAM 
Propuce, INC. PACA Docket No. 2-5527. Failure to 
pay promptly—Revocation—Consent 

*OZUNA PRODUCE, a partnership, a/t/a OzUNA PropucE Co., 
OzUNA Bros., OZUNA BROTHERS, and OSUNA BROTHERS, com- 
posed of HERIBERTO OSUNA a/k/a EDDIE OSUNA, ELIAZAR 
OzUNA a/k/a ELIZAR OZUNA a/k/a Woopy OzUNA, and HECTOR 
OsuNA, and HERIBERTO OsuNA, a/k/a EpDIE OSUNA, ELIAZAR 
OzuNA a/k/a ELIZAR OZUNA a/k/a Woopy OzUNA, and HECTOR 
Osuna, in their individual capacities. _ PACA Docket No. 
2-5560. Willful, repeated and flagrant violations of the 
Act—Failure to make full payment promptly—Facts and 
circumstances shall be published—Default 

*PurE & SIMPLE Foops, INc. a/tla Max KozecK PRODUCE 
Co. PACA Docket No. 2-5537. Willful, flagrant and 
repeated violations of Section 2 of the Act—Facts and cir- 
cumstances shall be published—Default 

S AS Super Foops, INc. PACA Docket No. 2-5486. Fail- 
ure to pay promptly—Publication of facts—Default 

*TARHEEL BANANA Co., INC. PACA Docket No. 2-5167. 
Violation of Section 2 of the Act—Failure to make full pay- 
ment promptly—Settlement—License to be issued 

TRIPLE R SALES OF DALLAS, INC. and CHARLES E. PARISH d/b/a 
TRIPPLE RSALES. | PACA Docket No. 2-5354. ‘Failure 
to pay promptly—Repeated and flagrant violations—Sus- 
pension—Consent 


“Current months May-June, 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 539 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Page 
*Two BROTHERS PropucE Co., INc. PACA Docket No. 
2-5589. Willful, repeated and flagrant violations of sec- 
tion 2 of the Act—Failure to make full payment promptly— 
Facts and circumstances shall be published—Consent 


AGRICULTURE DECISIONS 
REPUBLISHED REPARATION DECISION: 


“HARVEST FRESH PropucE, INC., v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Breach of contract, 
failure to prove—Suitable shipping condition, established— 
Failure to pay full purchase price—Reparation awarded (re- 
published herein in its entirety) 


REPARATION DECISIONS: 


A. W. (STEVE) Faprizio & Son Inc. v. ForT LAUDERDALE PRO: 
DUCE, INC. PACA Docket No. 2-5359. Rejection, in- 
effective—Express warranty, absence of—Contract terms, 
delivered sale—Merchantability—Failure to prove breach 
of warranty of—Reparation awarded 

AcE ToMATO Co., INc. v. DAN GarCIA BROKERAGE, INC. 
PACA Docket No. 2-5236. Burden of proof, failure to 
GHGDHGt = PISEABORE 2 aks ee ckF Us Sate ae BO ees Gd este ees 490 

Ac-West GROWERS, INC. t/a AG-WeEST v. ANTHONY J. 
D’Acquisisto, d/b/a Tropic BANANA Co. PACA Docket 
No. 2-5355. — Dismissal—Settlement between parties 

* ALEX BORDGES Co., v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. 2-5430. Acceptance of 
check—Accord and satisfaction—Dismissal 

ALFoRD, M. DouG d/b/a M.D. ALForD v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5470. Commission mer- 
chant—Accountings—Consignment—Sprouting, failure to 
establish—Reparation awarded 

*AMEX DISTRIBUTING COMPANY, INC. v. ANTHONY LOBUE d/b/a 
LOBUE PACKING. PACA Docket No. 2-5458. Mis- 
taken payment—Failure to refund 

BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. PACA 
Docket No. 2-5421. Dumping of produce, shipper ac- 
quiesces—Unpaid invoices, failure to prove—Complaint 
dismissed 

*BENANDI PropucE Co., INC. v. VICARI'S PRODUCE. PACA 
Docket No. 2-5379. Failure to pay—Reparation 

BENSON, HERBERT D., JR. d/b/a BENSON PRODUCE COMPANY v. 
Maurer Fruit & VEGETABLE COMPANY. PACA Docket 
No. 2-5509. Admission of liability 


*Current months May-June, 1980 decisions. 





540 CUMULATIVE LIST OF DECISIONS REPORTED 
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*BLUE ANCHOR, INC, v. E. M. MALLETT, INC. PACA Docket No. 
2-5555. Order to show cause 
* Order that matter shall proceed forthwith 

*BRANDEL, JERRY A., d/b/a JERRY BRANDEL FARM v. THE PIE-O- 
Pac, INC. PACA Docket No. 2-5492. Failure to 
prove breach of contract 

*BRYANT, Ray, v. POPULAR Fruit & Propuce, INc. 
Docket No. 2-5449. Proceeding continued until resolu- 
tion of bankruptcy petition 

CAPPARELLI, PETER and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CecILE J. ORLOWSKI. PACA Docket No. 2-5450. 
Dismissal of petition to reconsider 

CHIQUITA BRANDS, INc. v. I. BorIS COMPANY. PACA Docket 
No. 2-5477. Dismissal—Settlement between parties 

*CuuBb, JIM L., d/b/a CHUBB FARMS v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5490. Improper deduc- 
tions—Failure to correctly account and make full payment 
promptly 

*Commopity MARKETING COMPANY v. THREE D SALES, INC. 
PACA Docket No. 2-5456. Order of dismissal, settle- 
ment between Parnes’ « «finite es was bees ae lowes 

DAVE WALSH Co., INC. v. ROZAK’S PRODUCE Co., INC. PACA 
Docket No. 2-5445. F.0.b. sale—Suitable shipping con- 
ditions—Damages—Burden of proof 

DAVE WALSH Co. OF SALINAS, INC. v. FIRST NATIONAL STORES, 
INC. PACA Docket No. 2-5376. Rejection—Failure 
to prove—Reparation awarded 

DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Failure to establish breach of contract— 
Reparation awarded 

*E. VEGA & SONS PRODUCE v. ALEX BORDGES Co. PACA Dock- 
et No. 2-5299. Agent—Consignment—Net proceeds, 
loss of—Negligence—Reparation awarded 

ELLIS, CHESTER PRINCE d/b/a C.D. ELLIs Company v. DAIL 
Hupson; Ray SYKES AND SON Propuce, INc.; and H&S Pro- 
DUCE. PACA Docket No. 2-5485. Dismissal—Settle- 
RENE DELWeCkPANCS oi. co5 te ccdnunees pew atone a eevee Pen ol ac hes Sea ese pr ES 496 

Foster, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES COMPANY v. 
JAROSZ PRODUCE FARMS, _ INC. PACA Docket No. 
2-4687. Order on reconsideration 

*FRED C. EBEL & Co., INC. v. LOUIE JOSEPH GATTUSO d/b/a LOUIE 
J. GATTUSO. PACA Docket No. 2-5561. Order of dis- 
PAIBEAl /BEttIEMeNt DAUWEEMDARTICS,. o..6.. 9.00 unsece sack oferta sd cee te 776 

FRESCO INTERNATIONAL, INC. v. FRED FE. CARTER Com- 
PANY. PACA Docket No. 2-5463. Oral contract, 
breach of—Damages—Reparation 
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GARIN COMPANY, THE, v. MAURER FRUIT AND VEGETABLE 
COMPANY. PACA Docket No. 2-5510. Admission of 
liability 

GENBROKER CORPORATION t/a GENERAL BROKERAGE Co. v. FORT 
LAUDERDALE PRODUCE, _ INC. PACA Docket No. 
2-5534. Dismissal—Failure to establish claim 
*Stay order, pending issuance of further order 

GRIFFIN & BRAND OF MCALLEN, INC. v. ACE BROKERAGE Co., 
INC. PACA Docket No. 2-5420. Failure to pay full 
purchase price—Reparation awarded 

GROWERS EXCHANGE, INC. v. WETTERAU, INCORPORAT- 
ED. PACA Docket No. 2-5431. Burden of proof, fail- 
ure to establish—Dismissal 

Harris, CHESTER S., d/b/a HARRIS ORCHARD v. FARWEST FRUIT 
Factors, Inc. and/or NorTHWEST Fruit SALES _ INC. 
PACA Docket No. 2-5467. Failure to pay—Dismissal as 
to one respondent—Reparation awarded 

HARVEST FRESH PropucE, INC. v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Reparation awarded ............... 495 

HARVEY KAISER, INC. v. RAYMOND BOLZAN, INC. PACA Dock- 
et No. 2-4618; RAYMOND BOLzAN, INC. v. HARVEY 
KAISER, INC. PACA Docket No. 2-4673. Contract 
price, failure to pay—Set-Off, failure to prove—Reparation 

awarded in Docket No: 2-4618 53 tis n.8 ceik oa. dank eae we ok ote f 
Burden of proof, failure to meet—Contract, absence of— 
Dismissal of complaint in Docket No. 2-4673........... 
Prevailing party—Award of fees and expenses in connec- 
tion with oral hearing 
Stay order, pending filing of petition for reconsideration . 
Dismissal on motion of complainant 

* HARVEY KAISER, INC. v. VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLoripA, INC. PACA Docket No. 2-5493. Order of 
dismissal, settlement between parties 

J. A. Woop Company v. BIRMINGHAM PRODUCE, INC. 
Docket No. 2-5457. Dismissal on motion of complain- 


*J-B DISTRIBUTING COMPANY v. M. LEVIN & Co., INC. and J. J. 
DISTRIBUTING. PACA Docket No. 2-5454. F.o.b. 
transaction—Suitable shipping condition—Breach of war- 
ranty, failure to establish 

* J.C. JACKSON & Sons, INc. v. Far West Fruit Factors, INc., 
and NorTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5481. Consignment—Net proceeds failure to remit— 
Far West Fruit Factors, Inc., default. As to Northwest 
Fruit Factors, Inc., Dismissal 
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JAMES MACCHIAROLI Fruit Co. v. BEN GatTz Co. PACA Dock- 
et No. 2-4871. Order of dismissal, settlement between 
parties 
*LAKE BROTHERS, INC. v. P. J. TAGGARES Co. PACA Docket 
No. 2-5300. Order of dismissal, settlement between 
parties 
La MANTIA-CULLUM-COLLIER & Co., INc. v. A. J. TEBBE & SONS 
COMPANY. PACA Docket No. 2-5357. Set-Off— 
Counterclaim—Agent, failure to establish—Broker— 
Buyer—Consignment, authorization established—Express 
warranty, breach of, failure to establish—Reparation 
awarded 
*Petition for Reconsideration, untimely filed, Dismissed 
LINDEMANN Fars, INC. v. P. TAVILLA Co., INC. PACA Dock- 
et No. 2-5480. Consignment, established—Freight 
charges, normal and proper expense—Dismissal 
*LOUIE PRODUCE COMPANY v. AQUA AGRA. PACA Docket No. 
2-5474. Failure to pay full purchase price—Reparation 
awarded 
Louis Caric & Sons v. BEN Gatz Co. PACA Docket No. 
2-4712. Stay order, pending issuance of further order . 
MO CGTEION OL GRY OINIED oo ct ere ccs ia id ca Share wool eps 66 alee ea lead be ents 76 
* Petition for reconsideration, dismissed 
MaGIc VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INC. PACA Docket No. 2-5464. Contract, 
established—Contract price, liable for—Damages, failure to 
establish—Counterclaim—Reparation awarded 
Stay order, pending issuance of further order 
*Petition for reconsideration, dismissed 
MAINLINE Potato Co., INC. v. TRIPPLE R SALES OF DALLAS, INC. 
and CHARLES EUGENE PARISH. PACA Docket No. 
2-5441. Delivered sale—Damages, failure to prove— 
Failure to pay—Reparation awarded 
MARTINSON Bros. OAKES FARMS v. LESTER VANDERBERG d/b/a 
PALISADES SALES & SERVICE. PACA Docket No. 
2-5348. Breach of contract—Damages, failure to estab- 
lish—Dismissal 
MEL FINERMAN Co., INC. v. GARRETT-HOLMES & Co., 
INC. PACA Docket No. 2-5444. Rejection—Author- 
ity of broker—Failure to establish breach of contract 
THE NUNES CompPANy, INC. v. SUNBURST PRODUCE COMPANY, 
Inc. | PACA Docket No. 2-5539. Reparation award- 
ed—Admission of liability 
* NICK DELIs Co., INC. v. MONARCH PRODUCE, INC. PACA Dock- 
et No. 2-5451. Damages—Failure to resell—Dumping— 
Reparation awarded 
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Paris Foops CoRPORATION v. FINER Foops SALES COMPANY, 
INC. PACA Docket No. 2-5514. Reparation award- 
ed— Admission of liability... «... .2%.u cu io ew eed leas cyeb epee ces 319 
PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, 
INC. PACA Docket No. 2-5482. Dismissal, settle- 
ment between: parties: «oo acstcrautils succes wanireiea leeks armiene yaeeeee nle"s 76 
PERKEL, VERL, v. FARWEST Fruit Factors, INc. and/or NORTH. 
WEST FRUIT SALES, INC. PACA Docket No. 
2-5440. Order dismissing petition to reopen after de- 
felt... oo es ee oh ee eeeiaesit.5 - 2 Ewe cealcanmaces 319 
Potato SALES, INC. v. JACK M. PALMER. PACA Docket No. 
2-5325. Failure to establish breach of contract—Dis- 


R. M. GeERAWAN Co., INC. v. SQUILLANTE & ZIMMERMAN SALES, 
Inc., a/t/a Stmons & FRENCH. PACA Docket No. 
2-5452. Broker—Contract of guarantee, failure to 
prove—Dismissal— Reparation awarded 

Reapy Pac Propuck, INc. v. MAuRER Fruit & VEGETABLE 
Co. PACA Docket No. 2-5508. Admission of liabil- 


*RICHLAND DISTRIBUTING Co. v. Stan C. Brown d/b/a 
B. J.B. PACA Docket No. 2-5446. Purchase price, 
failure to pay—Reparation awarded 

Rosko PRODUCE COMPANY, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. 2-5234. Breach of con- 
tract—Farlure to pay—Damares s...,5.0.0: s,s cccte ules ein oldies wie Rites we 263 

SAHARA PACKING CompaNy v. RozaAk’s Propuce Co., 
INC. PACA Docket No. 2-5448. Failure to prove 
breach of contract—Failure to pay—Reparation awarded 

SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER Co., INC. 
or H.M. SHIELD, _INc. PACA Docket No. 2-4047. 
Purchaser, actual—Rejection, ineffective—Suitable ship- 
ping condition—Breach of warranty of—Damages, measure 
of—Dismissal 

SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, 
INC. PACA Docket No. 2-5385. Broker, failure to 
prove—Breach of contract, failure to prove—Damages, fail- 
ure to prove—Failure to pay—Reparation awarded 

SENINI Arizona, INC. v. FISHER Foops, INc. PACA Docket 
No. 2-5471. Rejection without reasonable cause—Re- 
sale on consignment—Deficit—Reparation awarded 

*“SEQUOIA ORANGE Co., INc. v. GILBERT DISTRIBUTING, 
INC. PACA Docket No. 2-5491. Dismissal, settle- 
ment between parwes 4.2). iA. Lice actterstavale Care brad valet aka ae 777 
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Suriver, HENRY F., v. MARKET PRE-PAK, INC. | PACA Docket 
No. 2-4872. and Suriver, Larry K., v. MARKET PRE- 
Pak, INC. PACA Docket No. 2-4875. Failure to es- 
tablish breach of contract—Violation of Section 2 of the 
Act—Damages—Reparation awarded 
Stay order, pending issuance of further order 

*Vacating Stay Order, Order on reconsideration, amending 
order of February 20, 1980. 

SOUTHLAND PRropuUCcE Co. v. MAut WowEE, INC PACA Docket 
No. 2-5453. Acceptance—Contract, failure to prove 
breach of—Damages, spoilage of produce, failure to prove— 
Contract price, failure to pay in full—Counterclaim, dis- 
missed—Reparation awarded 

SOUTHLAND PRODUCE CoMPANY d/b/a SOUTHLAND DISTRIBUTING 
Co., v. Fr. LAUDERDALE PRODUCE, INC. PACA Docket 
No. 2-5479. Reparation awarded 

“STEPHEN, JOE J., v. FARWEST Fruit Factors, INc., WESTERN 
Packers, INc. and NoRTHWEST FRuIT SALES, INc. PACA 
Docket No. 2-5476. Complaint against Northwest Fruit 
Sales, Inc. is dismissed. Complaint against Western Pack- 
ers, Inc. is dismissed. As to Farwest Fruit Factors, Inc.— 
Failure to pay—Default—Reparation awarded complainant 

TRUMAN Hicks Farms, Inc. v. HousE oF Goop CELERY, 
INC. PACA Docket No. 2-5386. Failure to make 
good delivery—Amended  contract—Damages—Deduc- 
TION —NEpALaviOn AWArded 665. ie in oh «Foe ee ee Niche ar daleblacees 271 

Victor D. BENDEL CoMPANY v. PELTZ & Sons, INC. PACA 
Docket No. 2-5333. Cancelled contract—Brokerage 
fee—Failure to pay 

*VOISINE, ERNEST, v. ACADIAN ACRES, INC. PACA Docket No. 
2-5500. Breach of contract, failure to prove—Accord 
and satisfaction, failure to establish—Failure to pay full 
purchase price—Reparation awarded 

WESTERN COLD STORAGE ComPANY, INC. v. LEO H. SCHONES and 
NorTHWEST Fruit SALES, INC. PACA Docket No. 
2-5211. Order dismissing petition to reopen and for re- 
hearing 

*WESTSIDE PropucE Co. v. E. L. Kempf & Son, INc. PACA 
Docket No. 2-4866. Agent, scope of authority, exceed- 
ed—Unauthorized price adjustments—Dismissal as to re- 
spondent—Counterclaim granted—Reparation awarded re- 
spondent 

*Stay order, pending issuance of further order 

WHOLESALE PRODUCE SupPLy, INc. v. Myron M. Katz, d/b/a 
Potato Housk. | PACA Docket No. 2-5278. Oral con- 
tract—Burden of proof—Failure to pay 
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* WILLINGHAM, PERRY, d/b/a WILLINGHAM FARMS, RALPH EUBANKS, 
JOHN L. JOINER, JR. v. PATTERSON PRODUCE COMPANY, INC. 
and/or JOHN LOWE PRODUCE CoMPANY, INC. PACA Dock- 
et No. 2-4927. Joint venture—Net proceeds, failure to 
remit—Reparation awarded and additional reparation 
awarded complainant for fees and expenses incurred with 
oral hearing 

ZAMBITO, CHARLES F., d/b/a ZAMBITO PRODUCE SALES v. HOUSE OF 
Goop CELERY, INC. PACA Docket No. 2-5377. 
Failure to pay full invoice amount, reparation awarded 


REPUBLISHED REPARATION DEFAULT DECISIONS: 


“SOUTHLAND PropucE Co., a/t/a KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Denial of motion to reopen after default. 
(Republished herein in its entirety) 

*VaL-MEX Fruit Company, INC., v. TWO BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stayed pending 
resolution of Bankruptcy action. (Republished herein in its 
entirety) 


AGRICULTURE DECISIONS 
REPARATION DEFAULT DECISIONS (RD): 


*A. DuDA & Sons, INc. v. WANNAMELON, INC. PACA Docket 
No. RD-79-298. Default 

A.L. BACHMAN PropUucE Co. v. CHARLES N. SIMEONE d/b/a THE 
FRUIT BASKET. PACA Docket No. RD-79-153. De- 


AcE TomATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 

Hector OsuNA, et al. PACA Docket No. RD- 

70-160. RPE NNT oo Ss a ahi crated ech ee teeta ee andro n 8 Sete toe Ae 321 
AcE Tomato Co., INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and 

HectoR OSUNA, et al. PACA Docket No. RD- 

79-164. DICE ics ccna aslon 8 asaya Rect Secor ete PU eee re tna oe 322 
AcE Tomato Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 

Hector OsuNA, et. al. PACA Docket No. RD- 

79-173. Default 
Ace Tomato Co., INc. v. SANFORD PRODUCE COMPANY, 

INC. PACA Docket No. RD-79-97. Default 
ACOSTA GROVES v. D. V. PRopUCE Corp. PACA Docket No. 

RD-79-78. Stay order—pending issuance of further or- 


*Current months May-June, 1980 decisions. 





546 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Page 

* ADAMS, GEORGE S., d/b/a ADAMS Fruit & IMPORTING Co. v. 

ALBERTO GOUVEIA d/b/a EurRopA POMBALENSE SUPER MAR. 

KET. PACA Docket No. RD-79-316. Default 788 
ADMIRAL PacKING COMPANY v. MIRANDO-FORSOME Foops 

Corp. PACA Docket No. RD-79-196. Default 503 
Acri-EmpIrE v. Rupy MENDEZ, JR. d/b/a RupDy MENDEZ PRO. 

DUCE. PACA Docket No. RD-79-193. Default 498 
* AGRI SALES v. ADAM BLALOCK TOMATO Co. PACA Docket No. 

RD-79-271. Default 781 
AGRI SALES v. EvizAR OZUNA, HERIBERTO OSUNA and HECTOR 

Osuna, et al. PACA Docket No. RD-79-200. De- 

RANG ane acs ae ale, Cee Ne I Ne Ae TaN AAT STE TS «Bae OIaNE 
Acri SALES v. Rupy Menpez, Jr. d/bla Rupy MENDEZ 

PRODUCE. PACA Docket No. RD-79-203. Default 
* AGway, INc. a/t/a Country Foops v. ADAM BLALOCK TOMATO 

COMPANY. PACA Docket No. RD-79-287. Default 
ANDREW SmitH Co. v. GLENCOE Foops, INC. PACA Docket 

No. RD-79-101. Default 
ASSOcIATED Potato GROWERS, INC. v. STANLEY Foops CorPorA- 

TION. PACA Docket No. RD-79-237. UICC aie die Sal eae Arran eo 
AzTECA SALES Co. v. AGUILAR PRODUCE. PACA Docket No. 

RD-79-167. ROPER ERNIE G55 saa heehee Use Pea Re Ret sab igh cheer eel 
BAGLEY, GAILIAN D., Jr. d/b/a BAGLEY PRODUCE COMPANY uv. 

RAYMOND E. Sutton d/b/a Buppy SUTTON. PACA Docket 

No. RD-79-243. Default 
BARDIN BROTHERS PRODUCE Co., INC. v. GREER Bros. DIST., 

INC. PACA Docket No. RD-79-207. Default 
BARR PACKING COMPANY v. Rupy MENDEZ, JR. d/b/a Ruby MEn. 

DEZ PRODUCE. PACA Docket No. RD-79-134. De- 

fault 
BFF Foops Propuck t/a BELLINGHAM FROZEN Foops, INc. v. AL- 

PINE FROZEN FOoops. PACA Docket No. RD- 

79-247. Default 
*BIGGER BROTHERS, INC. v. PRIDE OF IDAHO-ROBERTS. PACA 

Docket No. RD-79-301. Default 
BLANForRT, INC. v. RupY MENDEZ, JR., d/b/a Rupy MENDEZ 

PRODUCE. PACA Docket No. RD-79-138. Default . 
BLANForRT, INC. v. Rupy MENDEZ, JR., d/b/a Ruby MENDEZ 

PRODUCE. PACA Docket No. RD-79-139. Default 
BLUE Kry Growers, INC. v. WINSTON CARTER, d/b/a CARTERS 

WHOLESALE Fruit & PRODUCE INSTITUTIONAL PRODUCTS, 

altla) PropucE WOorRLD. PACA Docket No. RD- 

79-113. Default 
Bop JONES Farms, INC. v. GENE GUICE & Son, INC. 

Docket No. RD-79-251. Default 
Bup ANTLE, INc. v. B & B Propuce Processors, INC. 

Docket No. RD-79-29. Default 
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Bup ANTLE, INc. v. BEXAR PropuCcE Co., INc. , PACA Docket 
No.RD-79-115. Default 5 

Bup-RicH Potato, INc. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-165. Default 

*BUSHMAN’S INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-305. Default 

*BUSHMAN’S INC. v. WANNAMELON, INC. 
RD-79-315. Default 

C & G ONION Co., INc., v. BETTER Foops, INc. PACA Docket 
No. RD-79-162. Default 

CALIFORNIA PRODUCE DistTRIBUTORS, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. RD-79- 
130. Default 

*Camsco MusHrRooM Company, INC. Formerly: STOCKMEISTER 
MusHROOM Farm, INC. v. SRECKO IVANOVICH and/or R & B 
NATURAL Foop Propucts, INC. PACA Docket No. 
RD-79-313. Default 

CHARLES WETEGROVE Co., INC. v. WILEY L. SEVERT, d/b/a SEVERT 
& SONS’ PRODUCE. PACA Docket No. RD- 
79-133. Default 

CHARLIE Cox Farms, INC. v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-216. Default 

*CHESTER COUNTY MuSHROOM SALES Corp. v. R & B NATURAL 
Foops, INc. PACA Docket No. RD-79-295. Default 

*CoLVILLE & WILSON, INC. (of Oklahoma) v. ELIZAR OZUNA, HERI 
BERTO OSUNA and HEcToR OsuNA, each individually and/or 
in any combination as partners d/b/a OZUNA PRODUCE, 
OzUNA PrRopUCE Co., OZUNA PRODUCE WHOLESALE and/or 
OzUNA BROTHERS. PACA Docket No. RD-79- 
278. Default 

*COLWELL, ROBERT S., d/b/a ROBERT COLWELL v. MALCOLM K. 
HALL and IRENE S. HALL d/b/a HALL PRODUCE. PACA 
Docket No. RD-79-302. Default 

CROSETTI FROZEN Foops, INc. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MoreHEAD SEAFOOD. PACA Docket No. 
RD-79-148. Default 

CUMBERLAND FARM Propucts, INc. v. NINA M. WILSON d/b/a Sr- 
LECT ToMATO Co. PACA Docket No. RD-79- 
246. Default 

D MB PackING CorpP., a/t/a DIMARE BROTHERS, INC. OF CALIFOR- 
NIA v. GLENCOE Foops, INC. PACA Docket No. RD-79- 
2S: Default 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MoREHEAD SEAFOOD. PACA Docket No. RD- 
79-143. Default 

D’ArRIGO Bros. Co. oF CALIFORNIA v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-221. Default 
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*DeEL MONTE BANANA COMPANY v. ADAM BLALOCK ToMATO Com. 
PANY. PACA Docket No. RD-79-272. Default 

De. Rey Brokers, INc. v. GULF CoAST PRODUCE DISTRIBUTORS, 

INC. PACA Docket No. RD-79-125. Default 
*Dicks, F.H. v. D’AGostiIno PRODUCE PACA Docket No. 
RD-79-279. Default 

Dicks, FURMAN HAMILTON, d/b/a F. H. Dicks v. GREER Bros. Dis- 
TRIBUTING, INC. PACA Docket No. RD-79-108. De- 
fault 

DOUGLASS, SIDNEY LANIER, d/b/a S. L. DouGLAS v. RUDY MENDEZ, 
Jr. d/b/a Ruby MENDEZ PRODUCE. PACA Docket No. 
RD-79-179. IDBTEURG, cc tece 04 4.85. HELO G We ee tee wth oe ee ews f 

E. VeGA & SONS PRODUCE v. TOLENTO PRODUCE. PACA Dock- 
et No. RD-79-255. Default 

Ep Given, INc. v. ALFIE PRODUCE CorP. PACA Docket No. 
RD-79-124. Default 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. : 
FADAL, d/b/a FADAL FRESH Fruit & PRODUCE Co. PACA 
Docket No. RD-79-75. Stay order, pending issuance of 
further order 
Order reopening after default (under new docket number — 
PACA Docket No. 2-5535) 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. UBBAS, INC., 
tla SOUTHERN PRODUCE Co. PACA Docket No. 
RD-79-110. Default 

FarM Market SERVICE, INC. v. CeciL DAVIS PRODUCE, 
INC. PACA Docket No. RD-79-204. Default 

Forp, MALVIN G., d/b/a MALVIN ForD PRODUCE v. JAMES BROS. 
WHOLESALE Foop & Propuce, INC. PACA Docket No. 
RD-79-190. Default 

Forp, MALVIN G., d/b/a MALVIN ForD Probuce v. TERRI E. SMITH 
d/b/a SmitH ToMATO DISTRIBUTORS, No. Two. 

Docket No. RD-79-242. Default 
*FreD C. EBEL & Co., INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-283. Default 
* FRUITS OF FoUR SEASONS v. COLUMBUS Fruit Co., INC. 
Docket No. RD-79-281. Default 
*Stay order, pending issuance of further order (reopened 
proceeding filed under PACA Docket No. 2-5633) 

G & G PRODUCE v. GREER Bros. Dist., INC. PACA Docket No. 
RD-79-158. IDG T AUS 5 5 PSR eee THar oe cis OMe ormen. le ke nsyss ‘ 

G & G Propuce v. JAMES BROS. WHOLESALE Foop & PRODUCE, 
INC. PACA Docket No. RD-79-187. Default 

*G. & S. PropucE Company, INc. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-300. Default 

GARDEN-FRESH Goops, INC. vu. AMERICAN PRODUCE 

Dist. PACA Docket No. RD-79-205. Default 
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GARIN COMPANY, THE, vu. MIRANDO-FOoRSOME  Foops 
Corp. PACA Docket No. RD-79-184. Default 
GATEWAY Potato SALES v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-235. DIRE ores eek eee tea f 
*GoLD Coast PACKING, INC. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-273. Default 
GOLD Coast PACKING, INC. v. RUDY MENDEZ PRODUCE. PACA 
Docket No. RD-79-155. Default 
*GooD BROTHERS COMPANY v. FRESH Foops OF CALIFORNIA, 
INC. PACA Docket No. RD-79-206. Dismissal 
GOUGH, LAWRENCE WALTER, d/b/a GOUGH FARMS, v. QUISQUEYA 
TROPICAL PRODUCE, _ INC. PACA Docket No. RD- 
79-140. Default 
GRANADA MARKETING INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OSuNA, et al. PACA Docket No. RD-79- 
181. Default 
*“GREEN GOLD AvocapO COMPANY v. Det Rey BROKERS, 
INC. PACA Docket No. RD-79-259. Default 
*GREEN VALLEY Propuce Co-Op v. DAvip J. BANCROFT d/b/a BAN. 
CROFT DISTRIBUTING. PACA Docket No. RD-79- 
262. Default 779 
GREENBELT FARMS, INC. v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-244. RARE oo gt Fe! on AR pa ee hs oc Ne 509 
GRIFFIN-HOLDER Co. v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-253. RIOR ONIN 52 ices oe ee Ee EE 510 
GRIMMWAY FARMS v. ORA Corp. PACA Docket No. RD-79- 
119. Default 
GROWERS EXCHANGE, INC. v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-185. BrCEAV i oe ren ta one ot ce 502 
GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRODUCE. PACA Docket No. RD-79-121. Default 
*Denial of motions to reopen after default 
*GRUWELL, HupsoN E. and JEAN D. d/b/a WILMER T. DERICKSON 
Co. v. WANNAMELON, INC. PACA Docket No. RD-79- 
275. Default 
H. SCHNELL & Company, INC. v. FILIGREE Foops, INC. 
Docket No. RD-79-84. Default 
H. Y. Minami & Sons v. Ruby MENDEz, JR. d/b/a RuDY MENDEZ 
PRODUCE. PACA Docket No. RD-79-202. Default 
HAROLD CRAWFORD Co., INC. v. ALFIE PRODUCE CorRP. PACA 
Docket No. RD-79-116. Default 
HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & Con. 
DIMENT, INC. PACA Docket No. RD-79-186. De- 
fault 
*HEIDEMA Bros., INc. v. HURON FARMS DECATUR STORAGE, 
INC. PACA Docket No. RD-79-261. Order reopen- 
ing after default (under new docket number — PACA Dock- 
CGINGS SOLO) scxseicr ier aace, ncstarave 6: Casein) Ry ens cea Oc Oa rae eats ot aren eee ae 793 
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Hesser Bros., d/b/a HELSEY ORCHARDS v. BILLY H. ALLISON, 
d/b/a Bitty ALLISON. PACA Docket No. RD- 
79-100. Default 

HOMESTEAD TOMATO PACKING Co., INc. v. H & P Propuce, INC., 
and/or Ceci. Davis Propuce, INC. PACA Docket No. 
RD-79-144. Default 

HOVERSEN & Sons v. L. W. ALDRICH AND Co., INC. 

Docket No. RD-79-220. Default 

Hupert H. NALL Co., INc. v. ALFIE PRODUCE Corp. PACA 
Docket No. RD-79-105. Default 

INN Foops, Inc. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MoREHEAD SEAFOOD. PACA Docket No. RD-79- 
142. Default 

J.A. Woop Co.-Vista, Inc. v. Rupy MENDEZ  PRo- 
DUCE. PACA Docket No. RD-79-156. Default 

* J.C. Watson COMPANY v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-294. Default 

* J.C. WATSON COMPANY v. WANNAMELON, INC. PACA Docket 
No. RD-79-276. Default 

* J.C. Watson ComMPANYy v. WAYNE CUSIMANO, INC 
Docket No. RD-79-241. Default 

*J. Caruso Propuce, Inc. v. L.W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-268. Default 

* JMR Farms, Inc. v. DAviD DANGERFIELD d/b/a DANGERFIELD Po- 
TATO Co. PACA Docket No. RD-79-299. Default 

JP Sates, INc. v. MOHAWK PRODUCE CORPORATION. PACA 
Docket No. RD-79-169. Default 

* J. R. Brooks & Son INC. v. WANNAMELON, INC. PACA Dock- 
et No. RD-79-308. Default 

J.S. McManus Propuce Co., INc. v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-128. Default 

*J. SpanotaA & Sons, Inc. v. L.W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-267. Default 

JIMMY GRIZZARD SALES INC. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-223. Default 

Jor Pups Inc. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE 
TREE. PACA Docket No. RD-79-106. Default 

JOEY'S BROKERAGE OF SyRACUSE, N.Y., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-129. Default 

JOHN INGLIS FROZEN Foops COMPANY v. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99 Default 

JOHN LIVACICH PrRopUCE INC. a/t/a VISTA SALES v. BEXAR PRO. 
pucE Co., INC. PACA Docket No. RD-79-250. De- 
PERE issr 3. epi erat SG deci Ok RC Ne RTE Rh a S28 ceils eae, 510 

KiNG Satap Avocapo Co., INc. v. Rupy MENDEz PRo. 
DUCE. PACA Docket No. RD-79-178. Default 
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KINGS CANYON Fruit SALES Corp. v. Ruby MENDEZ, JR. d/b/a 
Rupy MENDEZ PRODUCE. PACA Docket No. RD- 
79-192. Default 

KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-154. Default 

LEE HAMBLIN COMPANY v. B & B PropUCE PROCESSORS, 
INC. PACA Docket No. RD-79-96. Default 

Let-Us-PAK v. MIRANDO-FORSOME Foops Corp. PACA Dock- 
et No. RD-79-198. Default 

*Leto Musurooms, Inc. v. W.W. Rouse Pizza SupPLy, 
INC. PACA Docket No. RD-79-297. Default 

*Lou LODEN a/t/a Lou LODEN PRODUCE DISTRIBUTOR v. WANNA- 
MELON, INC. PACA Docket No. RD-79-309. Default 

*LunbDY PropuckE ComPANY v. Boyp’s PRODUCE. PACA Docket 
No. RD-79-296. Default 

LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INC. PACA 
Docket No. RD-79-109. Default 

M AND M Tomato Co., INc. v. LONE STAR FRESH FRUIT & VEGETA 
BLE Co. PACA Docket No. RD-79-159. Default 

Maal, Inc. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsuNA, et al. PACA Docket No. RD-79-201. De- 
fault 

MANN, GERALD E., v. ELISEO Soro. PACA Docket No. 
RD-79-225. Default 

Mapes PACKING CORPORATION v. LEWIS, LTD., tla GREEN ’N’ 
THINGS. PACA Docket No. RD-79-141. Default 

McDONALD ‘TOMATOES v. COLUMBIA-Foops & PRODUCE, 
INC. PACA Docket No. RD-79-210. DIGEAUEE  s/dds Morel iste conte oe 

McNamara, Rosert J., v. WATERMILL Export, INC. PACA 
Docket No. RD-79-233. Default 

*MENDELSON-ZELLER Co., INC. v. BexAR PropuceE Co., 
INC. PACA Docket No. RD-79-252. Default 

MENDELSON-ZELLER Co., INC. v.  ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al. PACA Docket No. 
RD-79-180. Default 

MENDELSON-ZELLER — CO., NC. » Rupy MeEnpEz PRO 
DUCE. PACA Docket No. RD-79-191. Default 

MeYeER, Ropert Leroy, d/b/a MrYER TOMATOES v. § ; 
Propucek, INC. PACA Docket No. RD-79-208. De- 
fault 

*MIDWEST BLUEBERRYS v. HARVEST HOUSE MARKETING CORPORA 
TION. PACA Docket No. RD-79-282. Default 


*Stay order, pending issuance of further order 
MILES, WILLIAM C., v. QUISQUEYA TROPICAL PRODUCE, 
INC. PACA Docket No. RD-79-112. Default 
MILLS DISTRIBUTING COMPANY v. GLENCOE Foops, INC. 
Docket No. RD-79-209. Default 
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*MILLS DISTRIBUTING COMPANY v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-256. Default 
Mitts’ DISTRIBUTING COMPANY v. Rupy MENDEZ PRO. 
puck. | PACA Docket No.RD-79-177: Default 
MonTerEY BAY PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector Osuna, et al. PACA Docket No. 
RD-79-171. Default 
*Murr-RoBERTS COMPANY, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-293. Default 
MUuTUAL VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-126. Default 
MuTtuAL VEGETABLE SALES v. MIRANDO-FORSOME FOoops 
Corp. PACA Docket No. RD-79-197. Default 
N.P. Deroupes, Inc. v. CoLumBiA-Foops & PRODUCE, 
INC. PACA Docket No. RD-79-194. Default 
* NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SAN DIEGO PRO. 
pUCE Co., INC. PACA Docket No. RD-79-289. De- 
fault 
O. P. Murpuy Propuce Company, INC. a/t/a O. P. Murpuy & 
Sons v. EuizAR OzUNA, HERIBERTO OSUNA and HEcToR 
OsunA, et al. PACA Docket No. RD-79-239. De- 
BIRR co saps ke StS YS AME ce os om ace a ee eR sal 3) crcaae rhs 508 
O. P. MurpHy Propuce Company, INc. a/t/a O. P. MurpHy & 
Sons v. MIRANDO-FORSOME Foops Corp. PACA Docket 
No. RD-79-229. Default 
OAKFIELD & ELBA Growers, INc. v. DirEcT PRODUCE Co., DIVI- 
SION Factors, _ INC. PACA Docket No. RD-79- 
132. Default 
*OAKFIELD & ELBA Growers, INc. v. J & J PRODUCE, 
INC. PACA Docket No. RD-79-291. Default 
*OAKFIELD & ELBA Growers, Inc. v. N & J PRODUCE, 
INC. PACA Docket No. RD-79-269. Default 
OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al. PACA Docket No. 
RD-79-213. Default 
Oxray Propuce Co. Inc. v. CHicaco PropucE DISTRIB- 
UTORS. PACA Docket No. RD-79-234. Default 
ORANGE Co. OF FiLoripA, INc. v. GREER Bros. DISTRIBUTING, 
INC. PACA Docket No. RD-79-98. Default 
OsuitaA, INC. uv. GLENCOE Foops, INc. PACA Docket No. 
RD-79-137. Default 
Paciric PACKING ComPANY v. H & P Propuce, INc. and/or CEcIL 
Davis Propuce, INC. PACA Docket No. RD-79- 
145. Default 
*PaLM VALLEY FARMS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-111. Default 
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PAPAZIAN DISTRIBUTING Co. INC. vu. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-114. Default 
PARKER, JIM, d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS. 
Dist. PACA Docket No. RD-79-189. Default 
PATTERSON FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MoREHEAD SEAFOOD. PACA Docket No. 
RD-79-163. Default 
*PENNY BROKERAGE v. TOMATOES UNLIMITED, INC., KENNETH C. 
QUIGLEY, and/or N & J Propuce,INc. | PACA Docket No. 
RD-79-228. Default 
* PERZINSKI, EMIL A., v. SPAGNOLO PRODUCE, INC. PACA Dock- 
et No. RD-79-264. Default 
PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. BupD’s 
Propuce, INc. PACA Docket No. RD-79-157. De- 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN E. 
HockING, JR., d/b/a VAN DOREN PrRopUCE Co. PACA 
Docket No. RD-79-188. Default 

*PIsMO-OCEANO VEGETABLE EXCHANGE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-254. Default 

PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 

INC. PACA Docket No. RD-79-43. Civil Suit—Dismis- 


PROGRESSIVE GROVES, INC . BEXAR PropDUCE Co., 
INC. PACA Docket No. RD-79-152. Default 

R. B. Topp Propuce Co., INc. v. JOHN DiGorGE. PACA Dock- 
et No. RD-79-50. Dismissal—settlement between par- 
MOTE sc cc 0 ay) foc cae as Guaten sesh Gate Fs ne A odio aed diet aa 

R & S or Fiori, Inc. v. Tast-TEE PIcKLE & CONDIMENT, 
INC. PACA Docket No. RD-79-245. Default 

Rocky Propuce, INc. v. JIM Mocert & Son INc. PACA Dock- 
et No. RD-79-249. Default 

ROGERS Propuce Co. v. DirEcT PRODUCE Co., DIVISION FACTORS, 
INC. PACA Docket No. RD-79-236. Default 

Roy, EARL J., v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPOR- 
TATION Co. PACA Docket No. RD-79-122. Default 

RoyAL PACKING Co. v. STANLEY FoopsS CORPORATION. PACA 
Docket No. RD-79-146. Default 

* ROYAL PACKING Co. v. WANNAMELON, INC. PACA Docket No. 
RD-79-310. Default 

RUSSELL, E. Victor d/b/a RUSSELL PRODUCE Co. v. JEROME N. 
Davis d/b/a JERRY DAVIS WHOLESALE PRODUCE 
Co. PACA Docket No. RD-79-182. Default 

RusseLL, E. Victor d/b/a RUSSELL PRopDUCE Co. v. DirREcT PRo- 
pUCE Co., Division Factors, INc. PACA Docket No. 
RD-79-230. Default 
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Ryan Potato ComPANY v. GLENCOE Foons, INc. PACA Dock- 
et No. RD-79-127. Default 

*S.R.B. Corp., a/tla THE ZEROPACK COMPANY v. MIRANDO-For- 
SOME Foops’ Corp. PACA Docket No. RD-79- 
257. Default 

SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al. PACA Docket No. 
RD-79-172. Default 

*SAHARA PACKING COMPANY v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-304. Default 

SALINAS LETTUCE FARMERS CORPORATION v. MAURER FRUIT AND 
VEGETABLE Co. PACA Docket No. RD-79-117. De- 


SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al. PACA Docket No. 
RD-79-161. Default 

SAMPSON PropucE Co. INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-120. Default 

SAMSEL, RALPH CHAPMAN d/b/a RALPH SAMSEL COMPANY v. MI- 
RANDO-FORSOME Foops’ Corp. PACA Docket No. 
RD-79-231. NPNSEMRTINS ota Vekate teach cs pM EUS ke ROO TTL IATL Beek Na, rare civei members 507 

*SaANTA CLARA Propucr, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-307. Default 

SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERI- 
BERTO OSUNA and Hector OsuNA, et al. PACA Docket 
No. RD-79-232. Default 
*Denial of motion to reopen after default 

*SeENINI ARIZONA, INC. v. DAvis_ DISTRIBUTING COMPANY, 
INC. PACA Docket No. RD-79-212. Default and De- 
nial of petition to reopen 

SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector OsuNA, et al. PACA Docket No. RD-79- 
175. Default 

*SeNINI ARIZONA, INC. v. MENDENHALL DISTRIBUTING Co., 
INC. PACA Docket No. RD-79-292. Default 

*SENINI ARIZONA, INC. v. SAM S. Vicari d/b/a VICARI’S 
PRODUCE. PACA Docket No. RD-79-248. Default 

SHAVER ENTERPRISES, INC., DIVISION oF, t/a SHAVER & SON 
Propuce Co., v. LONE STAR FRESH Fruit & VEGETABLE 
Co. PACA Docket No. RD-79-211. DIESE OF a usted) cusoreldte, steers 504 

*SIGNAL PropucE Co. v. ADAM BLALOCK TOMATO Co. PACA 
Docket No. RD-79-270. Default 

Six L’s Packinc Company, Inc. v. H & P PRODUCE, 
INC. PACA Docket No. RD-79-149. Default 

SOUTHLAND Propuce Co., a/tla KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Default 
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Denial of Motion to Reopen Default order (dated March 25, 
BOBO 6 vice 5 ou nce abe 8 56 Reh ate ot atid he ca 5 RL Nes pO nea OR ie 
Denial of Motion to Reopen Default Order (dated April 28, 


SOUTHLAND PRODUCE COMPANY a/t/a SOUTHLAND DISTRIBUTING 
Co. v. MiRANDO-FoRSOME Foops Corp. PACA Docket 
No. RD-79-195. Default 

*SPUDLAND MARKETING, INC. v. SUTTON PRODUCE Co. PACA 
Docket No. RD-79-290. Default 

STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-183. RMENN ls 60 S85 eo eck lo so cette oe 

Sun Harvest, INc. v. AARON SALADS. PACA Docket No. 
RD-79-150. Default 

Sun Harvest, Inc. v. EuizAR OZUNA, HERIBERTO OSUNA and HEc. 
TOR OsuUNA, et al. PACA Docket No. RD-79- 
170. Default 

*Sun Harvest, INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-286. Default 

*“Sun Harvest, INc. v. MARK DeWEERD WHOLESALE PRO. 
DUCE. PACA Docket No. RD-79-258. Default 

*Sun HarVEsT, INc. v. WANNAMELON, INC. PACA Docket No. 
RD-79-263. Default 

*SunNY Farms, Inc. v. HRDLICKA Bros. Livestock SALES, INC. 
a/tla HRDLICKA Bros. PropucE Co. PACA Docket No. 
RD-79-222. Order granting petition to reopen (under 
new docket number—PACA Docket No 2-5612) 

SUPERIOR FARMING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector Osuna, et. al. PACA Docket No. 
RD-79-176. DR AAI 2 6 sce at dk tes ean ao Rae ates eae oS f 

SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND VEGE- 
TABLE Co. PACA Docket No. RD-79-118. Default 

SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. PACA 
Docket No. RD-79-168. Default 

*T. J. Power & COMPANY v. FLETCHER PRODUCE, INC. 

Docket No. RD-79-303. Default 

T. J. Power & ComMPANY v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-238. Default 

TENNECO West, INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector Osuna, et al. PACA Docket No. RD-79- 
199. Default 

TEX-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL PRO- 
DUCE DISTRIBUTORS. PACA Docket No. RD-79- 
227: Dealt. c3. 23 arent o 1.0 CA OBOE AEA A es 506 

*TrEX-SANDIA, INC. v. WANNEMELON, INC. PACA Docket No. 
RD-79-314. Default 

Tuomas, Dick, d/b/a THOMAS PRODUCE v. WAYNE CUSIMANO, 

INC. PACA Docket No. RD-79-104. Default 
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*Tony-Lin Propuck, INc. v. GRILLO’S MARKET, INC. 
Docket No. RD-79-284. Default 

*Tony-Lin Propuck, INc. v. MICHAEL M. FRONTERA and DAVID 
WELLS d/b/a MICHAEL M. FRONTERA WHOLESALE FRuiTS & 
VEG. PACA Docket No. RD-79-285. Default 

*Top Pac GROWERS AND SHIPPERS, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-265. Default . 

*Top Pac GROWERS AND SHIPPERS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-277. Default 

TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co, 
INC. PACA Docket No. RD-79-107. Default 

TURLOCK SEED & BROKERAGE Co. v. JAMES D. MICKELSON d/b/a 
P & D MELONS. PACA Docket No. RD-79-217. De- 
fault 

Ucon Propucr, Inc. v. GutF Coast PropucE DIst., 
INC. PACA Docket No. RD-79-215. Default 

Ucon Propuce, INc. v. HIALEA PRODUCE Co. PACA Docket 
No. RD-79-214. Dismissal, settlement between parties 

Unitep Potato Distriputors, Inc. v. LARRY Hackett, d/b/a 
Fresh Cut SALADS. PACA Docket No. RD-79- 
151. Default 

UNIVERSAL FRuIT COMPANY, INCORPORATED v. L. W. ALDRICH AND 
Co., INC. PACA Docket No. RD-79-219. Default 

VaL-MeEx Fruit Company, INC. v. Two BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stay order, 
pending bankruptcy resolution 

*VaLLEY Harvest DISTRIBUTING, INC. v. E. L. Kempr & Son, 
INC. PACA Docket No. RD-79-131. Order granting 
petition to reopen (under new docket number—PACA 
Docket No. 2-5611) 

VALLEY ONIONS, INC. v. TWO BROTHERS PRODUCE CO., 
INC. PACA Docket No. RD-79-102. Stay order, 
pending bankruptcy resolution 

*Van SOLKEMA FarMs, INC. v. STANLEY PACKAGING GROWERS & 
SHIPPERS. PACA Docket No. RD-79-318. Default . 

Vanco Propucts Co., Inc. v. GARDEN PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-218. Default 

VAUGHN RUE PropucE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-136. Default 

*VeG-Pak, INC. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-288. Default 

VENEZIA_ Bros., INC. vu. SANFORD PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-166. Default 

*VirrO-PECORARO Co. v. L. W. ALDRICH AND Co., INC. PACA 
Docket No. RD-79-274. Default 
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W. G. “JAcK” Averitt BROKERAGE Co., INc. v. ELIZAR OZUNA, 
HERIBERTO OsuNA and Hector Osuna, et al. PACA 
Docket No. RD-79-174. Default 

W.W. Ropcers & Sons Propuce, Inc. v. ADAM SALA. 
ZAR. PACA Docket No. RD-79-240. Default 


*WASHBURN PotTaTo Co. v. AL-JACS, INC. PACA Docket No. 
RD-79-317. Default 

“WASHINGTON FRuIT GROWERS, INC. v. BEXAR PRODUCE Co., 
INC. PACA Docket No. RD-79-280. Default 

*WELCH Fruit SALES, INc. v. ADAM BLALOCK Tomato Com. 
PANY. PACA Docket No. RD-79-266. Default 

*WELCH Fruit SALES, INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-306. Default 

WENDZEL, ALTON C., a/t/a GREG ORCHARDS v. THOMAS R. Bar- 
NARD d/b/a BARNARD APPLE & CHERRY SALES. PACA 
Docket No. RD-79-224. Default 


West VALLEY v. BiInGco DistripuToRS, INC. and/or SOUTHWINDS 
TRADING Co. PACA Docket No. RD-79-147. De- 


WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM Pro. 

DUCE, INC. PACA Docket No. RD-79-226. Default . 

*WILLIAM G. SmitH & SON v. ALFRED Tom Cooper d/b/a Tom 
CooPeER. PACA Docket No. RD-79-260. Default 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


RANBAR PACKING COMPANY, _ INC. PPIA Docket No. 
2. Withdrawal and denial of inspection service— 
Consent 


VIRUS-SERUM-TOXIN ACT OF 1913 
AGRICULTURE DECISIONS 


SmitH KLINE CORPORATION AND NORDEN LABORATORIES, SUBSID- 
IARY. VST Docket No. 3. False advertising—Label- 
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ANIMAL WELFARE ACT 
Cite as 39 A.D. 558 


(No. 19,868) 


In re DELTA AIR LINES, INC. | AWA Docket No. 134. Decided May 
7, 1980. 


Willfully violated the Act—Civil penalty—Consent 


Where respondent consented to the issuance of an order which charged them with willful 
violation of the Act and assessed a civil penalty of $2,000.00. 


Patricia Fettmann, for Animal and Plant Health Inspection Service. 
Jason R. Archambeau, Atlanta, Ga., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

Respondent further agrees that it will make a concerted effort to edu- 
cate its employees in the Animal Welfare Act and the regulations and 
standards issued thereunder and will take affirmative action to comply 
fully with the Act and the regulations in its future handling of live ani- 
mals. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Delta Air Lines, Inc. is hereinafter referred to as respondent. 

2. Respondent’s mailing address is Law Department, Hartsfield 
Atlanta International Airport, Atlanta, Georgia 30320. 

3. Respondent lists, in part, its corporate directors and officers as fol- 
lows: 
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David C. Garrett, Jr.: President and Chief Executive Officer 

Hollis L. Harris: Sr. Vice President — Passenger Service 

James W. Callison: Sr. Vice President — General Counsel 

4. Respondent is an airline which is engaged in the business of trans- 
porting animals for hire. 

5. On October 13, 1977, Delta Air Lines, Inc. registered as a carrier 
under the Animal Welfare Act and was advised of the Act and the regu- 
lations and standards issued thereunder. 

6. On April 1, 1980, a Complaint was filed by the Administrator, Ani- 
mal and Plant Health Inspection Service alleging violations of the Act 
and sections 3.15 (a), 3.11 (b), 3.12 and 3.14 (d) of the regulations and 
standards issued thereunder (9 CFR 3.15 (a), 3.11 (b), 3.12 and 3.14 (d) ). 


CONCLUSION 


The respondent, having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, Delta Air Lines, Inc., is assessed a civil penalty of $2,000 
which shall be payable by certified check or money order to the Trea- 


surer of the United States and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250 within 30 days from the date of this order be- 
comes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. Issued this 7th day of May, 1980. 





FEDERAL MEAT INSPECTION ACT 
Cite as 39 A.D. 560 


(No. 19,869) 


In re APEX MEAT Co., INC. and AARON MAGIDOW. _-FSQS Docket No. 
5. Decided May 8, 1980. 


Alleged violations of prior consent order, failure to prove—Dismissed 
with prejudice 


Where respondents were charged with four alleged violations of a prior consent order. No 
violations were proven. The complaint is dismissed with prejudice. 


Dorothea A. Baker, Administrative Law Judge 
Gregory Cooper, for complainant. 
Walter S. Weiss, Los Angeles, Calif., respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.) and the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) to activate the withdrawal and 
denial of federal meat inspection services and federal meat grading and 
acceptance services with respect to respondents for four alleged viola- 
tions of a prior consent order. 

Administrative Law Judge Dorothea A. Baker filed an initial decision 
and order on January 30, 1980, withdrawing such meat grading and in- 
spection services for a period of 60 days. 

The complainant, seeking a more severe sanction, and the respondent, 
seeking no sanction, appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (7 CFR 2.35). 

Upon a careful consideration of the record in this proceeding, it is de- 
termined that the complaint should be dismissed. The following findings 
of fact are from Judge Baker’s initial decision, with slight modifications 
and some omissions. 


FINDINGS OF FACT 


1. Apex Meat Co., Inc. (“Apex”), a Respondent, is a corporation which 
operates a meat packing establishment at Los Angeles, California, and 
at all times material herein, was the recipient of inspection service under 
Title I of the Federal Meat Inspection Act (“FMIA”) and of grading and 
acceptance services under the Agricultural Marketing Act (“AMA”). 

2. Aaron Magidow, a Respondent, was at all times material herein, in 
the employ of Apex Meat Co., Inc. 
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3. Respondents entered into a Consent Order with Complainant in 
I&G Docket No. 36 and FMIA Docket No. 6, in a Decision and Order 
signed by Administrative Law Judge Dorothea A. Baker and filed with 
the Hearing Clerk, United States Department of Agriculture, on April 
13, 1977.' 

4. Mr. Wendell Edwards is a supervisory food inspector. He super- 
vises “inspectors in charge” who work in food processing plants in the 
Los Angeles circuit (TR 34, 35, 38). He performs as a circuit supervisor ” 
and supervises 17 inspectors (TR 38, 40). He is not an “area” supervisor 
(TR 41).° 

5. (Omitted) 

6. On September 2, 1977, Supervisor Edwards was at Respondent 
Apex’s establishment and after having completed the duties for which 
he came, he intended to leave and was about to step out of the door that 
leads from the dock to the outside. From a distance of approximately 20 
feet, he recalls that Mr. Magidow, with a sense of urgency in his voice, 
shouted or yelled, “Inspector,‘ I would like to talk with you about a door- 
way . (TR 42-44). He further testified: 


1. The administrative history of this and other similar consent orders is contained in the 
Judicial Officer’s Decision and Orders: In re: William H. Hutton, 1&G Docket No. 63 (Feb- 
ruary 23, 1979); and, In re: National Meat Packers, Inc., C & M Meat Packing Corp., and 
Charles D. Olsen, 1&G Docket No. 60 (October 27, 1978). This Administrative Law Judge 
did not participate in the settlement negotiations which led to the aforesaid Consent Or- 
ders. 

2. If a meat packer is having a problem with a meat inspector, he ordinarily would take 
the matter up with a circuit supervisor (TR 60). 

3. Mr. Edwards wears a badge in the performance of his duties which badge is no differ- 
ence from the badge worn by plant inspectors (TR 42). 

4. The witness, although professing absolute accuracy as to the remainder of the sen- 
tence, nevertheless, was unsure as to whether he heard “Inspectors, Inspectors” or “In- 
spectors” (See TR 36, 45, 47). 

Also, Mr. Edwards concedes that Mr. Magidow may have said “we” want to talk with you, 
rather than “I” (TR 49). A memorandum dated September 8, 1977, signed by Mr. Edwards, 
indicated Mr. Magidow said “we” want to talk to you about a doorway (Exhibit C). 

Mr. Edwards testified, 


“Q. Is it impossible that instead of his saying, ‘I want to talk to you about a door- 
way, something about ‘we want to talk to you about a doorway, is it possible 
that was said, that you misunderstood him because of some of the noise? 


It is possible; that he said ‘T’ or ‘we.’ 


All right. And isn’t it also possible that all he really wanted to do was to keep 
you from leaving at that moment so that someone else in the plant could discuss 
the detail of the problem with you? 


Tam sure that was the intent of his— 
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[Mr. Edwards]: “In relationship to the consent order, I was pre- 
paring to leave the plant with the inspector, with Inspector 
Villalobos, and as I was leaving the plant, I heard someone 
shout something to the effect, that, ‘Inspectors! Inspectors, I 
would like to speak with you about a doorway.’ And when I 
realized that it was Mr. Magidow that was shouting at me I 
turned around and—I turned around and reminded him that he 
was in violation of the consent order by speaking with us, and 
that I would be reporting the incident. And Mr. Schwabe was in 
the vicinity on the dock area, in the dock area. He walked over 
and told Mr. Magidow that he would speak with us about the 
thing that he wanted to speak with us about, and this had to do 
with some modification in a room in the plant, which we did 
discuss with Mr. Schwabe.” (TR 36, 37) 


4. Footnote cont’d 


Q. All right. So therefore, what you are saying then is it was his intent not to com- 
municate with you directly and discuss the problem, but really just to have you 
stay there so that you could discuss the problem with the designated employee; 
isn’t that true? 


I am not sure what his intentions were, other than that he just seemed to want 
to communicate with me about this; and Mr. Schwabe stepped over and said, ‘I 
will talk to him.’ And that was all, then. Mr. Magidow never said anything else 
tome.’ ” (TR 48). 


2 2 we 


The way I understood it, that he wanted to talk to me about a doorway. And he 
might have said ‘we.’ It was either ‘we’ or ‘I, I won’t say that.” (TR 49). 


ah: &Ce ye 


He further testified: 

“Q. And if there is a problem that a meat packer is having with a meat inspector, 
and he wants to talk to his supervisor, they would talk to circuit supervisors, 
such as yourself? 

Yes, in fact, they should, before they go to— 

And therefore wouldn’t it be a fair assumption that in the eyes of most meat 
packers, you would be considered different from the meat inspector; that you 
would be the supervisor in a case? 


Yes.” (TR 60). 


a oe ee oe 


Also, (TR 62) Mr. Edwards indicted he did not know to 
whom the remark was addressed: 
“Q. | Doyou know who the remark was addressed to? 
A. I am not certain. As I recall, and as I said the term ‘inspectors’ was used—This 
was as I recall; he was saying, ‘Inspectors! Inspectors! So I don’t know that he, 
you know, was directing it to me specifically. I feel that he was, because I am 
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7. There was a high noise level in the plant, when Mr. Magidow ob- 
tained Mr. Edwards’ attention, so as to preclude conversation in normal 
tones.* (TR 357). 

8. Respondent Apex sought to obtain approval of a proposed struc- 
tural change in their plant, which could not be obtained unless the 
proper authority so approved it. Mr. Edwards was the one who would 
have done so. 

9. On September 2, 1977 Respondent Aaron Magidow orally initiated 
a communication with Circuit Supervisor Wendell R. Edwards at Meat 
Packing Establishment 6138. 

10. The area office closes at 3:30 P.M. (TR.84). Because of the Labor 
Day weekend, the next workday at the area office was Tuesday, Septem- 
ber 6, 1977. At that time, Mr. Edwards orally reported the incident (TR 
“ty 

11. Considering the nature of Mr. Edwards’ functions and duties, he 
was in Respondent Apex’s establishment in the course of his official 
duties under the Federal Meat Inspection Program at the time of the in- 
cident on September 2, 1977. 

12. The weight of the probative evidence indicates that the aforesaid 
communication was a spontaneous one done without aforethought or 
premeditation on the part of Respondent Magidow. 

13. The aforesaid communication did not tend to impede, interfere 


with, or influence Inspector Edwards in the performance of his official 
duties. There is no evidence to the contrary. 


4. Foot note cont’d 


the one that has to pass on changes of this nature. Whenever blueprints are 
modified, the circuit supervisor has to fill out a form which will accompany 
them to the Washington office for approval. Without this, they are not consid- 
ered for approval. 

So in other words, you were the one that had to be contacted about such a 
change, rather than Inspector Villalobos? 

Yes. Yes.” (TR 62, 63). 


S.C 


As recall [sic], he shouted [sic|—Well, I don’t want to say ‘shouted.’—he said, 
‘Inspectors, inspectors! I would like to talk with you about a doorway.” (TR 
68). 


5. Mr. Edwards didn’t recall it being exceptionally noisy (TR 44), but “there was some 
noise there” (TR 46). In responding, Mr. Edwards felt that it was necessary to raise his 
voice (TR 47). 

Mr. Edwards did not recall if Mr. Magidow moved towards him (TR 48). 
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14. Respondent Magidow did not communicate with Inspector Ed- 
wards with respect to any substantive matter. The evidence is inconclu- 
sive, as to whether Mr. Magidow would have continued speaking had not 
Mr. Schwabe interrupted him. However, inasmuch as Mr. Edwards did 
not recall Mr. Magidow moving ‘toward him, it seems unlikely an ex- 
tended conversation was contemplated at a distance of 20 feet in a noisy 
atmosphere. 

15. On September 23, 1977, Federal Food Inspector Robert J. Collins, 
located at the meat packing establishment of Virg Davidson-Chudacoff, 
City of Carson, made a phone call to Respondent Apex Meat Co., Inc., for 
the purpose of speaking with the Federal Meat Inspector at Apex. The 
purpose of his call was to speak to the Federal Meat Inspector at Apex 
concerning a problem with meat that had come from Apex. He had writ- 
ten a “retain” tag on certain meat (TR 88).° 

16. Inspector Collins was not assigned to Apex. The call was answered 
by the switchboard operator at Apex, and Inspector Collins asked to 
speak with the meat inspector. Without announcing either the name of 
the caller or the person being called, the switchboard operator at Apex 
transferred the phone call to a telephone in a downstairs office. Re- 
spondent Magidow answered the telephone by saying “Hello.” At the 
time Respondent Magidow answered the telephone, he did not know 
that the caller was a Federal Meat Inspector. Although Inspector Collins 
indicated he identified himself both to the switchboard operator and to 
Mr. Magidow, the weight of the persuasive credible evidence is to the 
contrary. Inspector Collins began speaking immediately ’ without ask- 
ing Respondent Magidow to identify himself. Inspector Collins assumed 
he was speaking with a meat inspector. Inspector Collins made a very 
brief statement about having a problem with meat. Respondent Magi- 
dow inquired as to the nature of the problem. Thereupon Inspector Col- 
lins asked to whom he was speaking and Respondent Magidow immedi- 
ately identified himself. Immediately upon Inspector Collins’ discovery 
that he was speaking with Respondent Magidow, and Respondent Magi- 
dow’s discovery that he was speaking with a Federal Meat Inspector, In- 
spector Collins hung up the telephone and the telephone call was termi- 
nated. Respondent Magidow had no way of knowing, when he answered 
the telephone, that the telephone caller was a Federal Meat Inspector. 


6. Inspector Collins indicated he wanted to bring the possible lack of proper inspection 
to the attention of the inspector at Apex. Inspector Collins was going to give it a reinspec- 
tion on his own, which he did later on (TR 120, 121). 


a] 


7. Inspector Collins has a habit of getting on the phone and talking right away (TR 109). 
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17. The incident was reported orally by telephone by Inspector Collins 
to his Circuit Supervisor (TR 104) who instructed him to make out a 
“speed memo” ® which Inspector Collins did, which was later “clarified” 
by a written memorandum, wherein it was stated, in part: 

“23 Sept. 1977 at 0910 AM while on patrol assignment at Est. 
1008, I observed trees of boneless chucks without legible identi- 
fication. Plant Management explained that the chucks had 
come from Apex Meat Co. I observed some pieces the 
meat and had some doubt as to whether or not the meat had re- 
ceived inspection so I decided to call the inspector at Est. 
_____.. After identifying myself, I informed the switchboard 
operator at Establishment __ that I wanted to talk to an in- 
spector. Instead, an individual answered the phone identifying 
himself as ‘Arnie of Apex Meats’. I replied that I could not talk 
to him and that he knew it, and I hung up the phone. Minutes 
later, Mr. Phil Marguard, the foreman at Est. 1008 wanted to 
hand me the phone saying that Arnie of Apex Meats wanted to 
talk to me. I refused to answer the phone. As soon as possible, I 
notified my supervisor Mr. Harry W. Hoff.” [Exhibit D, and as 
read into transcript, TR 94-102] Emphasis added. Omissions 
due to illegibility. 

18. The telephone call of September 23, 1977, was initiated by In- 
spector Collins who knew that Mr. Magidow was an “isolated” person. 

19. The credible, reliable, probative evidence is that Inspector Collins 
did not identify himself to Mr. Magidow before beginning to speak about 
the meat problem. 

20. The aforesaid communication of September 23, 1977, did not, and 
did not tend to, interfere with, impede, or influence Inspector Collins in 
the performance of his official duties. 

21. Respondents did not know of, acquiesce in, or have the op- 
portunity to discover or prevent the communication of September 23, 
1977. 

22. A written communication, dated March 29, 1978, concerning the 
loss or removal of reject tags by employees at said establishment from 
Apex Meat Co., Inc. addressed to “The Inspector in Charge” was signed 
by Mr. Aaron Magidow as Secretary-Treasurer of Corporate Respondent 
Apex Meat Co., Inc. The letter was requested by Inspector Sam Ortiz, In- 
spector in Charge at Apex, who instructed that the letter was to come 
from “the company”’—from “management” (TR 138, 150, 457, 465). 


8. The speed memo was not introduced into evidence. Inspector Collins could not find 
either the “speed memo” or a letter from the Regional Office directing him to make a typed 
report (TR 103, 192, 193). 
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23. Inspector Ortiz had indicated to Mr. Blitz what the substance of 
the letter should be; Mr. Blitz had Ms. Connors type it up and she had 
Mr. Magidow read and sign it. Subsequently, through Mr. Blitz the letter 
came into the possession of Inspector Ortiz. 

24. Complainant maintains the aforesaid letter should have been 
signed by Mr. Blitz, one of the two persons designated by Apex Corpora- 
tion to deal with Inspector Ortiz concerning company problems (TR 134, 
136, 150, 463). At the time Mr. Schwabe was in the hospital and there 
was no other officer of Apex available to sign the letter. Evidence con- 
cerning the employment responsibilities of Mr. Blitz does not convinc- 
ingly establish that Mr. Blitz either had or knew he had the authority to 
sign a “company letter”.® 

25. The reason the aforesaid letter was signed by Mr. Magidow was 
due to a misunderstanding as to what was meant by a “company’ letter. 

26. The March 29, 1978, communication did not tend to, nor did it, 
impede, interfere with, or influence Inspector Ortiz in the performance 
of his official duties. 

27. Additional basis, referred to as the fourth incident, relied upon by 
Complainant to show violation of the provisions of the Consent Order re- 
lates to Inspector Ontiveros’ visits on September 12, 1978, and 
September 19, 1978, to the Apex establishment for the purpose of dis- 
cussing the subject of what markings are required to be placed on the 
outside of boxes of meat to be exported to Japan under the regulations of 
the Livestock Industry Promotional Commission (“LIPC”). At these 
times Mr. Ontiveros was not acting in a manner which would indicate a 
cognizance that Mr. Magidow was an isolated person. Mr. Ontiveros 
testified that he did not know Mr. Magidow was an isolated person.”® 

28. Mr. Ontiveros is a Federal Food Inspector. It is his duty to sched- 
ule the inspection activities to see that the produce is wholesome and he 
certifies meat products for exporting to foreign countries (TR 155). 

29. Inspector Ontiveros did not have contemporaneous recollection on 
September 12, 1978, and September 19, 1978, of the provisions of the 
Consent Order. He had not bothered to memorize the names of the 


duced into evidence relating to whether or not anyone other than Mr. Schwabe or Mr. 
Magidow had authority to sign for “the company”. Mr. Ortiz’s view as to the requirement 
of “company” transactions and those of generally accepted business procedures are not the 
same. Mr. Ortiz testified that by “the company” he meant the people he had to deal with. 
He considered them the company because those were his instructions (TR 150). 

10. Considering his demeanor on the stand and other matters, it is not unreasonable to 
conclude that he had previously been made aware of the provisions of the Consent Order. 
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“isolated” persons (TR 205) nor did he do anything to assure, in his own 
mind, that he wouldn’t have any contact with isolated persons (TR 205). 
This was subsequently brought to his attention by Dr. Weber (TR 240). 

30. Inspector Ontiveros also is an import and export supervisor (TR 
155). It is part of his responsibility to see that his men “are fully in- 
formed of any of the consent orders, in addition to their import and ex- 
port functions” (TR 234, 235). He so informed his subordinates of the 
provisions of the Consent Order after Dr. Weber had spoken to him (TR 
236, 237). 

31. The meetings of September 12, 1978 and September 19, 1978, 
were held at the specific request of Inspector Ontiveros. During the con- 
versations which Inspector Ontiveros was having with Mr. Blitz, Mr. 
Magidow came walking through the office, overheard the conversations, 
and listened awhile. Mr. Magidow did not communicate directly with In- 
spector Ontiveros on either September 12, 1978 or September 19, 1978, 
but Inspector Ontiveros attempted to communicate with Mr. Magidow 
on each of those dates. 

32. Inspector Ontiveros initiated the conversations with Mr. Blitz (TR 
227, 228) in order to solve a meat inspection problem. Mr. Blitz, a person 
at Apex designated by the plant to deal with inspectors (TR 463), was re- 
sponsible for handling the plant’s export shipments (TR 156, 167, 464). 

33. On both September 12, 1978 and September 19, 1978 other per- 
sons at Apex told Inspector Ontiveros that he should not communicate 
with Mr. Magidow, but Inspector Ontiveros either did not understand, 
did not hear, or paid no attention to those admonitions."' Inspector 
Ontiveros believed that because he was discussing an export problem in- 
volving LIPC markings, which had nothing to do with inspection, grad- 
ing, or quality of the meat, but rather with the labeling on the outside of 
the boxes, the subject matter of his conversations was not covered by the 
Consent Order. 

34. On September 27, 1978, Respondent Magidow placed a telephone 
call to Inspector Ontiveros who was delivering lamb samples at Arctic 
Cold Storage in Santa Fe Springs, California. At that time a conversa- 
tion ensued between Respondent Magidow and Inspector Ontiveros re- 
garding the export requirements and their applicability to products of 
Respondent Apex Corporation. 

35. At the time of the telephone conversation of September 27, 1978, 
Mr. Magidow, based upon Inspector (Supervisor) Ontiveros’ assertions, 
reasonably believed that the subject matter of the telephone conversa- 
tion was not prohibited by the Consent Order. Mr. Magidow had no in- 
tention of violating the Consent Order. Following his telephone call with 


11. This finding of fact has been carefully arrived at and is based on credibility of the 
witnesses. 
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Mr. Ontiveros, Mr. Magidow called Dr. Weber, the Area Supervisor, to 
discuss the problem with Dr. Weber. It was during that conversation 
that Dr. Weber became aware of Mr. Ontiveros’ communication with Mr. 
Magidow. 

36. The subject matter of the September 27, 1978 telephone conversa- 
tion was meant to influence Mr. Ontiveros in connection with the label- 
ing requirements for export shipment. Mr. Magidow believed Mr. Onti- 
veros interpretation of the requirements was incorrect. In regard to the 
September 27, 1978 telephone conversation Respondents did know, 
acquiesce in, and had the opportunity to discover or prevent said tele- 
phone conversation. Mr. Magidow initiated it. 

37. Inspector (Supervisor) Ontiveros either did not know of, did not 
care to know of, or completely disregarded any of the instructions which 
he had previously been given with respect to the treatment of isolated 
persons under Consent Orders. In any event, he took no heed of warn- 
ings that were given to him by employees of Respondent Apex. More- 
over, it appears that if Inspector (Supervisor) Ontiveros had some vague 
reference to the provisions of the Consent Order in his mind at the time, 
he was of the opinion that the conversations which he was attempting to 
initiate with Mr. Magidow were not covered thereby. 

In arriving at these Findings of Fact relating to the September 27, 
1978 telephone conversation, considerable reliance has been placed upon 
the testimony of Ms. Connors and the credibility which has been ac- 
corded her testimony by the finder of fact. 

38. As a result of Inspector Ontiveros’ assertions, Mr. Magidow be- 
came convinced that communication between him and Inspector 
Ontiveros, who is a Supervisor for the export program and who super- 
vises other people, was not actually covered by the provisions of the Con- 
sent Order. This belief on the part of Mr. Magidow may have been en- 
forced also by reason of the subject matter of the communications, 
namely, the required LIPC markings on cartons for export shipment. 

39. Mr. Ontiveros summarized his own actions thusly: 


“Q. You didn’t care who you talked to; isn’t that really about right? 
I mean, you just thought you could go in there if you have a 
problem and you would talk to whoever was there, whoever 
was in charge of scheduling or— 


Whoever was in charge of scheduling, that is correct. We had a 
problem and I wanted to rectify it; yes. 


Okay. And it is further true, isn’t it, that in three dealings at 
the Magidow-Apex establishment, that you initiated all these 
contacts didn’t you? You came there, and you said, ‘Here is the 
problem’. 
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Sure. 
Right? 
Sure. 


They didn’t come after you. You came to them and you started 
talking with them; isn’t that right? 


I started talking to Jerry Blitz; yes. 


And you made no distinction whether it was Blitz or Magidow 
or Schwabe; isn’t that right? 


That is correct. 


And you didn’t know that you couldn’t talk to any of these peo- 
ple, isn’t that right? 


A.  Thatiscorrect.” 


(TR 227, 228). 

40. Mr. Magidow did, in fact, have “contact” with Inspectors 
Edwards, Collins, Ortiz, and Ontiveros, who were not Area Supervisors. 
These contacts and communications were not without intervening and 
impairing influences and elements. As herein pertinent, had Inspector 
Collins, who knew Mr. Magidow was an isolated person, not initiated the 
telephone call, Mr. Magidow would not have had occasion to speak with 
him. Had Mr. Ontiveros been more aware of the requirements of the con- 
sent order, Mr. Magidow might not have been misled as to the ad- 
ministrative position that the export labeling discussion was covered by 
the provisions of the Consent Order. Had Mr. Ortiz been more explicit as 
to what he meant by a company letter, i.e., one signed by Mr. Blitz, there 
would have been no occasion for Ms. Connors to have Mr. Magidow sign 
the letter. 

41. On the other hand, with enforcement of the provisions of the Con- 
sent Order being regarded almost entirely as a unilateral responsibility 
on the Respondents, the Respondents should have exercised the very 
highest degree of vigilance. 


CONCLUSIONS 


The first paragraph of the Consent Order allegedly violated is particu- 
larly involved in this proceeding, but to be fully understood, that para- 
graph must be read in the context of the entire order. The Consent Order 
is as follows: 
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“ORDER 


1. For a period of ten (10) years from the effective 
date of this Order, respondents Apex Meat Co., Inc., 
and R. Provision Co., Inc., shall isolate Aaron Magi- 
dow completely from all functions and aspects of their 
businesses that call for his direct contact or communi- 
cation with personnel of USDA who are engaged in 
functions under the Federal Meat Inspection Program 
or the Federal Meat Grading Program or the USDA 
acceptance services; and during said period Apex 
Meat Co., Inc., and R. Provisions Co., Inc., shall assure 
that, while in their employ, Aaron Magidow will not 
contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading 
or meat inspection or acceptance service personnel: 
Provided, however, That this paragraph 1 shall not 
prevent Aaron Magidow from contacting or communi- 
cating with USDA inspection personnel who are in 
area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher 
supervisory positions. 


2. Within thirty (30) days from the effective date of 
this Order, respondents, Apex Meat Co., Inc., and R. 
Provision Co., Inc., shall each submit to the Ad- 
ministrator of AMS and the Administrator of APHIS 
(Administrators) and institute an Affirmative Action 
Program designed to insure the integrity of USDA’s 
meat grading, meat inspection, and acceptance serv- 
ices. Pursuant to that Program, they shall: 

(a) (i) Refuse to hire knowingly, in any capacity, 
any individual who has been convicted of a crime in- 
volving USDA meat grading or acceptance or meat in- 
spection services or bribing, or unlawfully giving to or 
accepting any gratuity from, any person acting on be- 
half of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such in- 
dividual hired after the effective date of this Order 
upon learning of the conviction: Provided, however, 
That this provision shall not prevent the respondents 
from hiring an individual who was convicted prior to 
the effective date of this Order and was employed 
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prior to the effective date of this Order by a 
respondent which has entered into a similar consent 
order with the USDA, if they notify the Administra- 
tors of such hiring and places that individual under 
the restrictions set forth in paragraph 1 of this Order; 

(b) Dismiss immediately any of their officers, em- 
ployees, or agents who are hereinafter found upon 
conviction (or upon affirmation of conviction, if ap- 
pealed), or upon final decision as to the facts in a 
formal adjudicatory proceedings before the Secretary 
(or upon affirmation of the Secretary’s decision as to 
the facts, if appealed), to have given to or accepted 
from any person acting on behalf of the United States 
Government, or other public official, a bribe or unlaw- 
ful gratuity, in connection with any aspects of the op- 
eration of the businesses of Apex Meat Co., Inc., and 
R. Provision Co., Inc., as meat packers: Provided, how- 
ever, That this subparagraph (b) shall not apply with 
respect to the factual situation involving meat graders 
and inspectors which resulted in the indictments of 
the respondents before the United States District 
Court for the Central District of California filed on 
March 18, 1974; 

(c) Require each of their officers, employees, and 
agents to promptly report to a designated executive of 
the respondents, not subject to paragraph 1 of this Or- 
der, who shall report to the Administrators any evi- 
dence of bribery or unlawful gratuity whether given 
or received by an officer, employee, or agent of the re- 
spondents or by any person acting on behalf of the 
United States Government or other public official; 
and 

(d) Maintain ongoing information programs with 
all of their officers, employees, and agents designed to 
insure that such officers, employees, and agents are 
constantly aware of all applicable USDA regulations 
and the severe consequences which will attach to any 
violation of those regulations or the provisions of this 
Order (the programs shall include constant reiteration 
of the applicable regulations and respondents’ policies 
in complying with this Order, through oral meetings 
on a quarterly basis, English and Spanish written 
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handouts on a quarterly basis, and posters placed con- 
spicuously throughout their plants). 


3. (a) Meat grading services are hereby withdrawn 
from and denied to each respondent for a period of 
twelve (12) months: Provided, however, That such 
withdrawal and denial shall be held in abeyance and 
shall not become effective unless, within ten (10) 
years from the effective date of this Order, re- 
spondents Apex Meat Co., Inc., or R. Provision Co., 
Inc., fail to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this 
Order which are not flagrant), or commits any viola- 
tion which would be a basis for denial or withdrawal 
of grading and acceptance services as currently speci- 
fied in 7 CFR Part 53.13 (a) (1) (i), (ii), (iv) or (v), and 
respondents Apex Meat Co., Inc., or R. Provision Co., 
Inc., knew, acquiesced in, or had opportunity to dis- 
cover and prevent such failure to comply or offense. 

(b) Such failure to comply or commission of any 
such offense shall be deemed to have been established 
upon criminal conviction (or upon affirmation of con- 
viction, if appealed), or upon opportunity for hearing 
and final decision as to the facts in a formal adjudica- 
tory proceeding before the Secretary (or upon affirma- 
tion of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance serv- 
ices shall be withdrawn from respondents Apex Meat 
Co., Inc., or R. Provision Co., Inc., for the full period 
of twelve (12) months, and such withdrawal shall be- 
come effective immediately without further pro- 
cedure. 


4. Inspection service under Title I of the FMIA is 
hereby withdrawn and denied with respect to each re- 
spondent: Provided, however, That such withdrawal 
and denial of inspection shall be held in abeyance and 
shall not become effective unless, within ten (10) 
years following the effective date of this Order: 

(a) it is found upon conviction (or upon affirma- 
tion of conviction, if appealed), that respondents Apex 
Meat Co., Inc., or R. Provision Co., Inc., or any officer, 
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employee, or agent of Apex Meat Co., Inc., or R. Provi- 
sion Co., Inc., has unlawfully given, paid, or offered, 
directly or indirectly, any money or other thing of 
value to any meat inspector, meat grader, other per- 
son acting on behalf of the United States Govern- 
ment, or other public official, in connection with any 
aspect of the operation of his or their businesses as a 
meat packer; or 

(b) it is determined upon final decision as to the 
facts in a formal adjudicatory proceeding before the 
Secretary (or upon affirmation of the Secretary’s deci- 
sion as to the facts, if appealed), that respondents 
Apex Meat Co., Inc., or R. Provision Co., Inc., or any 
officer, employee, or agent of Apex Meat Co., Inc., or 
R. Provision Co., Inc., has unlawfully given, paid, or 
offered, directly or indirectly, any money or other 
thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States 
Government, or other public official, in connection 
with any aspect of the operation of their businesses as 
a meat packer, or has failed to comply with paragraph 
1 or subparagraphs (a) or (b) of paragraph 2 or sub- 
paragraph (a) of paragraph 6 of this Order; and 

(c) respondents Apex Meat Co., Inc., or R. Provi- 
sion Co., Inc., knew, acquiesced in, or had opportunity 
to discover and prevent such failure to comply or of- 
fense. 
Upon such a final conviction or final determination as 
described in subparagraphs (a) or (b) and (c) of this 
paragraph, inspection service under Title I of the 
FMIA shall be withdrawn from and inspection in- 
definitely denied to the respondents Apex Meat Co., 
Inc., or R. Provision Co., Inc., and such withdrawal or 
denial of inspection shall become effective immediate- 
ly without further procedure. Subparagraphs (a), (b) 
and (c) of this paragraph 4 do not apply with respect 
to the factual situation involving meat graders and in- 
spectors which resulted in the indictments of the re- 
spondents before the United States District Court for 
the Central District of California filed on March 18, 
1974. 
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5. (a) The provisions of this Order applicable to 
present USDA officials shall be applicable to any 
successor officials of the United States Government 
responsible for the administration of the programs in- 
volved; 

(b) The provisions of this Order shall be applica- 
ble to Apex Meat Co., Inc., and R. Provision Co., Inc., 
their officers, directors, partners, agents, subsidiaries, 
and any business entity which, directly or through 
any corporate or other device, succeeds to the business 
of Apex Meat Co., Inc., and R. Provision Co., Inc., or is 
assigned that business: Provided, however, That this 
Order shall not be applicable to a successor or assign 
of either Apex Meat Co., Inc., or R. Provision Co., Inc., 
which does not have any officer or director or sub- 
stantial investor who was, on or prior to the effective 
date of this Order, an officer, director or substantial 
investor with Apex Meat Co., Inc., or R. Provision Co., 
Inc., and which does not employ any person who is 
subject to the provisions of paragraph 1 or subpara- 
graphs (a) or (b) of paragraph 2 of this Order; and 

(c)(1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondent Aaron Magi- 
dow so long as he remains with Apex Meat Co., Inc., or 
R. Provision Co., Inc., as an officer, employee or agent 
and has no position with any other business entity en- 
gaged in activities requiring Federal meat inspection 
or meat grading or acceptance services; 

(2) If respondent Aaron Magidow has formed, or 
during the effective period of this Order forms, direct- 
ly or indirectly, another business entity engaging or to 
engage in activities requiring Federal meat inspection 
or meat grading or acceptance services; or is, or dur- 
ing the effective period of this Order becomes, an of- 
ficer, director or substantial investor with another 
such business entity, all provisions of this Order ap- 
plicable to Apex Meat Co., Inc., or R. Provision Co., 
Inc., shall be applicable to that entity; 

(3) If respondent Aaron Magidow is associated, or 
during the effective period of the Order becomes as- 
sociated, in any capacity, other than as an officer, di- 
rector, or substantial investor, with another business 
entity engaged in activities requiring Federal meat in- 





APEX MEAT CO., INC. 
Cite as 39 A.D. 560 


spection or meat grading or acceptance services, the 
provisions of paragraph 1 of this Order shall continue 
to be applicable to him. 


6. (a) Respondents Apex Meat Co., Inc., and R. Provi- 
sion Co., Inc., shall permit any employee of USDA 
authorized for the purpose to have access to their fa- 
cilities and records sufficient to assure that they are in 
full compliance with this Order at all times; and 

(b) Within ninety (90) days from the effective 
date of this Order and at each six (6) month interval 
thereafter during the succeeding ten (10) years, both 
respondent Apex Meat Co., Inc., and R. Provision Co., 
Inc., shall file with the Administrators written reports 
detailing the manner and form in which they are com- 
plying with each of the provisions of this Order and 
setting forth any changes in their corporate identities 
which may affect compliance with this Order. 


7. If, during the effective period of this Order, any re- 
spondent is judicially required to take action which is 
inconsistent with any obligation imposed by the Or- 
der, such respondent shall be released from that ob- 
ligation to the extent necessary to enable the re- 
spondent to comply with the judicial order: Provided, 
That respondent notifies the Administrators of AMS 
and APHIS immediately upon learning of the institu- 
tion of any judicial proceeding which might result in 
any such order: and Provided, further, That such re- 
lease from any particular provision of this Order shall 
not have any effect upon any other provision of the 
Order. 


8. This Order shall not be construed to prevent the in- 
stitution of action to withdraw meat inspection or 
meat grading or acceptance services for any cause not 
covered in this Order.” 


The first paragraph of the Consent Order places two requirements on 
the corporate respondents. First, they “shall isolate Aaron Magidow 
completely from all functions and aspects of their businesses that call 
for his direct contact or communication with personnel of USDA who 
are engaged in functions under the Federal Meat Inspection Program or 
the Federal Meat Grading Program or the USDA acceptance services,” 
and second, they “shall assure that, while in their employ, Aaron Magi- 
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dow will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading or meat inspection 
or acceptance service personnel.” 

These requirements are somewhat ambiguous, but not so ambiguous as 
to be unenforceable. Under the first requirement, Aaron Magidow’s job 
functions and physical location within the plant must be structured so 
that he does not perform duties and is not located in an area that would 
place him in “direct contact or communication” with prohibited USDA 
personnel. The use of the word “direct” implies that some contact or 
communication is permitted, but it is not clear as to the extent of the 
nondirect contact or communication permitted. 

The second requirement also implies that some contact or communica- 
tion is permitted since it requires the corporate respondents to assure 
that Aaron Magidow will not contact or communicate prohibited USDA 
personnel “with respect to any matter covered by this Order.” '* This im- 
plies that there may be some contact or communication with respect to 
matters not covered by this Order (assuming that the first requirement 
is complied with). However, the second requirement does not use the 
word “direct” in front of contact or communicate, which word is used 
with respect to the first requirement, and, therefore, there cannot be 
any contact or communication whatever, direct or indirect, “with respect 
to any matter covered by this Order.” 

It is not entirely clear as to what are the matters covered by the Order. 
But a fair construction of the Order would seem to be that the second re- 
quirement prohibits all communication of a substantive nature relating 
to matters involving meat inspection, grading and acceptance services. 

Accordingly, once the first requirement has been complied with by 
changing Aaron Magidow’s job functions and physical location, if he oc- 
casionally comes in contact with prohibited USDA personnel, e.g., 
passes them in a corridor or on a stairway, the Order is not violated if he 
says “Good morning” or anything else which does not involve a substan- 
tive communication with respect to meat inspection, grading or accept- 
ance services. 

In the present case, there is no allegation that the respondent corpora- 
tion has not complied with the first requirement of paragraph one of the 
Order. It is only alleged that on four specific occasions, Aaron Magidow 
contacted and communicated with prohibited USDA personnel, and that 


12. The word “contact” in the second requirement is apparently synonymous with “com- 
municate” since it is modified by “with respect to any matter covered by this Order,” but 
the word “contact” in the first requirement is apparently used in the sense of being physi- 
cally near prohibited USDA personnel. 
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respondent corporation knew, acquiesced in, and had opportunity to dis- 
cover and prevent said contact and communication."* 

Many of the findings of fact with respect to the four alleged violations 
are based on conflicting evidence, but in view of the weight that must be 
attached to Judge Baker’s findings based on the demeanor of the wit- 
nesses, there is no basis in the present case for differing with Judge 
Baker’s findings. Jn re Davis, 35 Agric Dec 538, 539 (1976). 

The first alleged violation on September 2, 1977, did not consist of a 
substantive communication. Mr Magidow merely called to an inspector 
to prevent him from leaving the plant, but he did not participate in the 
substantive communication that followed. 

As to the second alleged violation on September 23, 1977, Judge Bak- 
er found on the basis of conflicting evidence that the inspector did not 
identify himself before beginning to speak to Mr. Magidow, and that re- 
spondents did not know of, acquiesce in, or have the opportunity to dis- 
cover or prevent the communication. In addition, it is doubtful whether 
Mr. Magidow engaged in any substantive communication on this oc- 
casion since all he did was inquire as to the nature of the problem, with- 
out discussing the problem in any respect. 

The third alleged violation, the letter dated March 29, 1978, should 
not be construed as a violation of the Order in view of the circumstances 
found by Judge Baker. Mr. Magidow was apparently the only available 
company officer who was in a position to comply with the inspector’s re- 
quest for a “company” letter. Mr. Magidow was merely complying in 
good faith with what was believed to be the inspector’s direction. It 
would be unconscionable in such circumstances to construe this as a vio- 
lation of the Order. 

Complainant contends that the Order places the entire responsibility 
of compliance on respondents, and that entrapment is not a defense in 
this type of administrative proceeding. But it would be shocking to a 
sense of justice and fair play for the Department to impose the severe 
penalties of the Consent Order in circumstances such as are involved 
here. 


13. Although no issue is involved in this case as to the first requirement of paragraph 
one of the Consent Order, it should be noted that complainant seems to have objected to a 
letter posted by respondent company “denying access to a particular office” in which Mr. 
Magidow apparently worked, which placed “restrictions on our inspectors and graders” 
(Ex. 5). The record does not contain sufficient information to form a conclusion as to this 


matter, but in general, it would appear entirely proper for a company to deny USDA access 
to an office in which an isolated individual works so long as this does not hamper the work 
of USDA employees. If USDA employees go into such an office notwithstanding proper no- 
tice as to occupancy by an isolated individual, it is doubtful whether any ensuing conversa- 
tion would be regarded as a violation of the Consent Order in the absence of extraordinary 
circumstances. 
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For the same reason, the fourth alleged violation, the telephone con- 
versation initiated by Mr. Magidow on September 27, 1978, should not 
be construed as a violation of the Order since the inspector led Mr. Magi- 
dow to believe that the subject matter of the conversation was not 
covered by the Order. Here again it would be unconscionable to construe 
this as a violation triggering the sanctions of the Consent Order in view 
of the inadvertent entrapment involved in this alleged violation. 

In the circumstances, the complaint must be dismissed. 

If, however, the respondents had violated the Order as alleged, it 
would not have been appropriate to reduce the time period of the sanc- 
tions from those provided in the Consent Order to 60 days. If the Order 
were violated in a manner to trigger the sanctions provided for in the 
Consent Order, the sanctions would be based on the alleged bribery vio- 
lations that led to the Consent Order rather than on the violations that 
triggered the imposition of the sanctions. The parties have previously 
agreed that the sanctions provided for in the Consent Order are appro- 
priate for the alleged bribery violations, if the imposition of such sanc- 
tions is triggered by violations of the Consent Order. 


ORDER 


The complaint is dismissed with prejudice. 


(No. 19,870) 


In re AGAR FOOD PRODUCTS INC.., FMIA Docket No. 37. Decided 
June 17, 1980. 


Labeling a product ‘‘ham bologna,” denied—denial set aside and vacated 


Where respondent submitted a request for permission to use the name “ham bologna” in 
the label of a proposed meat food product made from ham as the only meat ingredi- 
ent. The request was denied. The determination by the Administrator of FSQS was 
set aside and vacated by order of the Judicial Officer. 


John A. Campbell, Administrative Law Judge. 
Helen C. Harris and Sally M. Lorang, for Food Safety and Quality Service. 
William B. Graves, Milwaukee, Wis., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under section 7 (e) of the Federal Meat Inspection 
Act (21 U.S.C. § 607 (e) ) to determine the validity of a determination 
by the Administrator of the Food Safety and Quality Service that the re- 
spondent’s proposed use of a label to identify a certain meat food prod- 
uct as “Ham Bologna” is false and misleading. 

Chief Administrative Law Judge John A. Campbell filed an initial de- 
cision and order on February 7, 1980, setting aside the Administrator’s 
determination. The Administrator filed an appeal on May 5, 1980, to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been dele- 
gated (7 CFR§ 2.35). 

After careful consideration of the record in this proceeding, the initial 
decision is adopted as the final decision, except that the last paragraph 
under roman numeral one of the conclusions is omitted, and additional 
conclusions by the Judicial Officer follow Chief Judge Campbell’s con- 
clusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a proceeding under section 7 (e) of the Federal Meat Inspection 
Act (21 U.S.C. 607 (e), hereinafter referred to as the “Act”), which was 
initiated pursuant to the applicable Rules of Practice (9 CFR 335.1, 
335.12, and 7 CFR 1.130 et seq.), by the issuance of a written notifica- 
tion on January 30, 1979, by the Administrator, Food Safety and Quali- 
ty Service (hereinafter called “FSQS”), directing that the respondent’s 
proposed use of a label to identify a certain meat food product as “Ham 
Bologna” be withheld as false and misleading. 

The written notification, which constitutes a complaint under the 
rules of practice, alleges that: (1) Respondent’s proposed product is a 
“bologna,” (a meat food product for which a definition and standard of 
identity has been prescribed by the Secretary of Agriculture (9 CFR 
319.180) ); (2) Respondent’s proposed Ham Bologna label would be false 
and misleading in that Ham Bologna as defined in Complainant’s Policy 
Manual is the common or usual name of a meat food product which 
consists of at least 50 percent chunks of ham in a bologna emulsion; and 
(3) Respondent’s product should be labeled “Pork Bologna.” 

Respondent in its answer argues that (1) its proposed product is in 
compliance with the applicable federal regulations and (2) Complainant’s 
Policy Manual statement regarding Ham Bologna goes beyond the feder- 
al regulations and is therefore invalid. Respondent agrees that its prod- 
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uct is a bologna within the meaning of 9 CFR 319.180 (a), and urges that 
“ham” is a term designating the species, swine, within the meaning of 9 
CFR 319.180 (c), and hence its product should be labeled Ham Bologna 
in accordance with Section 319.180 (c) of the regulations. 

An oral hearing was held on September 11 and 12, 1979, in Mil- 
waukee, Wisconsin. Complainant was represented by Helen C. Harris 
and Sally M. Lorang, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C., and Respondent was rep- 
resented by William B. Graves, of the Law Firm of Godfrey and Kahn, 
S.C., Milwaukee, Wisconsin. At the close of the hearing the time was set 
for the filing of briefs. 


Pertinent Sections of the Act 


21 U.S.C. 601 (n), (o) 
The term ‘misbranded’ shall apply to any carcass, part thereof, 
meat or meat food product under one or more of the following 
circumstances: 

(1) if its labeling is false or misleading in any particular; 

(7) if it purports to be or is represented as a food for which 
a definition and standard of identity or composition has been 


prescribed by regulations of the Secretary under section 7 of 
this Act unless (A) it conforms to such definition and standard, 
and (B) its label bears the name of the food specified in the 
definition and standard and, insofar as may be required by such 
regulations, the common names of optional ingredients (other 
than spices, flavoring, and coloring) present in such food; 


o oR a 


(9) If it is not subject to the provisions of subparagraph (7), 
unless its label bears (A) the common or usual name of the food, 
if any there be, and (B) in case it is fabricated from two or more 
ingredients, the common or usual name of each such ingredi- 
ent; except that spices, flavorings, and colorings may, when au- 
thorized by the Secretary, be designated as spices, flavorings, 
and colorings without naming each. Provided, That, to the ex- 
tent that compliance with the requirements of clause (B) of this 
subparagraph (9) is impracticable, or results in deception or un- 
fair competition, exemptions shall be established by regula- 
tions promulgated by the Secretary; 

(o) The term ‘label’ means a display of written, printed, or 
graphic matter upon the immediate container (not including 
package liners) of any article. 
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21 U.S.C. 607 (e) 

(e) If the Secretary has reason to believe that any marking or 
labeling or the size or form of any container in use or proposed 
for use with respect to any article subject to this title is false or 
misleading in any particular, he may direct that such use be 
withheld unless the marking, labeling, or container is modified 
in such manner as he may prescribe so that it will not be false 
or misleading. If the person, firm, or corporation using or pro- 
posing to use the marking, labeling or container does not accept 
the determination of the Secretary, such person, firm, or cor- 
poration may request a hearing, but the use of the marking, 
labeling, or container shall, if the Secretary so directs, be with- 
held pending hearing and final determination by the Secre- 
BAEV.is 


Pertinent Regulations Promulgated by the Secretary 


9 CFR 319.180 

(a) Frankfurter, frank, furter, hotdog, wiener, vienna, bolog- 
na, garlic bologna, knockwurst and similar cooked sausages are 
comminuted, semisolid sausages prepared from one or more 
kinds of raw skeletal muscle meat or raw skeletal muscle meat 
and raw or cooked poultry meat, and seasoned and cured, using 
one or more of the curing agents in accordance with § 318.7 (c) 
of this chapter. .. . 

(c) A cooked sausage as defined in paragraph (a) of this sec- 
tion shall be labeled by its generic name, e.g., frankfurter, 
frank, furter, hotdog, wiener, vienna, bologna, garlic bologna, 
or knockwurst. Sausage products within paragraph (a) of this 
section that are prepared with meat from a single species of 
cattle, sheep, swine, or goats shall be labeled with the term 
designating the particular species in conjunction with the ge- 
neric name, e.g., ‘Beef Frankfurter’. (Emphasis added) 

9 CFR 317.2 

. ..(c) Labels of all products shall show the following informa- 
tion on the principal display panel (except as otherwise per- 
mitted in this part), in accordance with the requirements of 
this part or, if applicable, Part 319 of this subchapter: 

(1) The name of the product, which in the case of a product 
which purports to be or is represented as a product for which a 
definition and standard of identity or composition is prescribed 
in Part 319 of this subchapter, shall be the name of the food 
specified in the standard, and in the case of any other product 
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shall be the common or usual name of the food if any there be, 
and if there is none, a truthful descriptive designation, as pre- 
scribed in paragraph (e) of this section. . . . (Emphasis added) 
9 CFR 317.8 

(b) The labels and containers of a product shall comply with 
the following provisions, as applicable. 

(13) The word ‘ham’, without any prefix indicating the spe- 
cies of animal from which derived, shall be used in labeling only 
in connection with the hind legs of swine... . 


FINDINGS OF FACT 


1. Respondent, Agar Food Products Co., is and was at all times 
material hereto a corporation operating a Federally inspected meat proc- 
essing establishment in Chicago, Illinois. 

2. Pursuant to 21 U.S.C. § 601 (n) (9), the Meat and Poultry Stand- 
ards and Labels Division (hereinafter called “Standards Division”) of the 
FSQS requires that a meat food product be labeled by its common or 
usual name, if there be any, if such product does not have a prescribed 
definition and standard of identity or composition as set forth in the ap- 
plicable regulations 9 CFR Part 319. In determining whether a particu- 
lar product has a common or usual name, the Standards Division relies 
on the degree of consumer acceptance of the product. If such a product 
does not have a common or usual name, the Standards Division requires 
that it be labeled with a fanciful name or descriptive name. 

In determining whether a product must be labeled with a common or 
usual name, the Standards Division consults and reviews: industry prac- 
tice, trade organizations, cookbooks, trade publications, processors pre- 
paring the product; importers, exporters, consumer expectations and ac- 
ceptance of products. 

3. The Standards Division has previously approved the use of the la- 
bel “ham bologna” in connection with a meat food product consisting of 
chunks of ham suspended in a standard bologna emulsion. The standard 
bologna emulsion may and does include meat from more than one spe- 
cies of animal, pork cuts other than “ham”, or both. 

4. In November, 1978, Respondent submitted a request to the Stand- 
ards Division for permission to use the name “ham bologna” in the label- 
ing of a proposed meat food product which is a finely comminuted, semi- 
solid cooked sausage made from ham as the only meat ingredient. 

5. In November 1978, Respondent’s request to label its proposed meat 
food product “ham bologna” was denied. 

6. Following a series of appeals within FSQS concerning Respondent’s 
label request. Dr. Donald L. Houston, Administrator of the FSQS, noti- 
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fied Respondent on January 30, 1979, that its appeal was denied. Dr. 
Houston’s letter of January 30 (Cx 9) refers to prior rulings by the FSQS 
and indicates that: 

(1) Respondent’s product conforms to the definition and standard of 
identity prescribed for “bologna” and, therefore, must be labeled with 
that generic name as specified in the standard; 

(2) The product be labeled “Pork Bologna” (for purposes of 9 CFR 
319.180 (c) ) which requires the label to contain the generic name (bolog- 
na) plus the term designating the particular single species of meat used; 
and 

(3) Respondent’s product “may not be labeled in a manner to be con- 
fused with the product ‘Ham Bologna’ which consists of chunks of ham 
in a bologna emulsion.” 

7. Ham Bologna is defined in the FSQS Policy Manual as follows: 


Must have large chunks of ham mixed in with the standard 
bologna emulsion. At least 50% ham required. Can also be 
labeled ‘Ham Bologna’ if made with all ham (emulsion plus 
Chunks). (Tr. 49, Rx 2, p. 15) 


CONCLUSIONS 


The primary issue for consideration in this proceeding is whether Re- 
spondent’s proposed label “Ham Bologna” is false and misleading if used 
in connection with its proposed food product. 

For the reasons which follow, I conclude that Respondent’s use of such 
label would not be false and misleading. 


I 


All parties agree that the product is a bologna as defined in 9 CFR 
319.180 (a). 

Further, since the product is prepared with a single meat ingredient, 
“ham”,’ 9 CFR 319.180 (c) is applicable. That section provides that a 
cooked sausage product prepared with meat from a single species of “cat- 
tle, sheep, swine, or goats shall be labeled with the term designating the 
particular species in conjunction with the generic name... ”. 

Respondent contends that the label “Ham Bologna” meets the stand- 
ard of identity as stated in 9 CFR 319.180 (c), since ham, being the 
single meat ingredient, is a term which designates the species, swine. 
(Complainant contends that only “pork” designates the species, swine. 

The contentions of the parties are vividly portrayed in the following 
excerpts of the examination of the Complainant’s witnesses appearing at 
pages 42-44, 72, 97-98 of the hearing transcript: 


1. Cx 8, “bologna made from the hind legs of swine”; also Cx 7 and 9. 
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Cross Examination 


Q. What is the difference in the regulations between pork and ham? 


A. Pork is a species. It describes the meat from an animal. Ham is only 
a part of an animal. 


. It’s part of the same animal, is it not? 
. Not necessarily. 


. Isn’t the common and ordinary usage of the word ham referring to 
meat coming from swine? 


. Yes, but the regulations make a distinction that the word ham can 
be modified by another species name. 


. I agree with that. But the question is that the common and ac- 
cepted usage of the word ham refers to the hindquarters of swine, 
is that right? 


. Unmodified, that is right. 


. And the regulations specifically adopt a standard of identity of 
ham, do they not? 


. I believe so. 
. And what is that standard of identity? 


. It should be the hind leg of a hog, treated in such a way, cured in 
such a manner, and not gain any particular weight from any addi- 
tion of curing solutions. 


. Well, let me read from the regulations of 9 CFR Section 
317.8 (b) (13). 


MS. HARRIS: Excuse me, could you give me that again? 
MR. GRAVES: Section 317.8 (b) (13). 


. ‘The word ham without any prefex indicating the species of animal 
from which derived shall be used in labeling only in connection 
with the hind legs of swine.’ 


. That’s right. 
. And that is the standard of identity for ham, is that right? 


. It’s a definition of ham unmodified by a species of another animal, 
yes. 


. So, if you use another animal, you have to modify the word ham? 


. That’s right. 
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Q. But, ham standing alone refers to swine, is that right? 


A. That’s right. 

Q. And that is the common and ordinary usage? 

A. That’s right. 

Q. And that is the use that the Secretary has promulgated in regula- 
tions, is that right? 

A. That’s right. 


Redirect Examination 


Q. Mr. Fried, in regards to the term ham in response to Respondent’s 
Counsel, you stated — and I think Respondent’s Counsel made a 
reference to 9 CFR Section 317.8 (b) (13) as a general definition of 
ham that it refers to the hind legs of a swine? 


. That’s right. 


. What if any other terms could the ham modified—are there any 
other products that the word ham might be used in the labeling? 


. The meat inspection regulations recognizes ham as being the hind 
leg of an animal and states that it is proper to use the word ham 
modified by another species’ name. The only time that it may be 
used without a species’ name is when it is the hind leg of a swine. 
But, you could have a beef ham, pork ham—the hind leg of a ani- 
mal modified by the species. 


* * * * * 
Cross Examination 


Q. What meat did you understand to be the—what cut of pork did you 
understand to be involved in this application? 


. I believe it was ham that was used. 
. All ham? So far as— 

. As far as my recollection. 

. That’s your recollection? 

. Yes. 


. And if you had a different understanding, would you have used a 
different understanding as a basis for denying the use of the word 
ham? 
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. I don’t know. That’s conjecture at this point. My understanding 
was that it was to be made of all ham. 


. Now, the regulation that you are speaking about indicates that 
when it’s from a single species, it has to be labeled with a term de- 
signating the species, is that right? 


. Yes. 


. And just so that we are clear, when this regulation talks about 
terms designating a species, they don’t mean the name or the spe- 
cies,—pork, cattle, or sheep, or swine, or goat? I think the regula- 
tion mentions it itself. They’re talking about something that de- 
scribes the meat from that species as opposed from the species it- 


self? 


. That’s my understanding. 


. So, when they use the example, beef frankfurter, they’re talking 
about meat coming from that species? 


A. Correct. 


. And the common or ordinary use of the word beef, from that ex- 
ample, is because beef is commonly understood as coming exclu- 
sively from the cattle, is that right? 


. That’s my understanding. 

. And pork is understood to come exclusively from swine? 
. Yes. 

. And ham is understood exclusively to come from swine? 


. It’s understood to come from a certain portion of swine. 


. But, I mean, ham designates swine with equal if not more particu- 
lar parts as does pork, does it not? 


A. Not in my view. In my view a ham is a cut from a certain portion of 
the body of a swine. 


As the standard of identity is presently written and applied to the 
facts in this case, the term “Ham” designates the species, swine.” Its use 
in conjunction with the generic name, bologna, to label respondent’s 
meat food product conforms to the standard of identity as expressed in 9 


2. While “pork” may be a more appropriate term to designate the species, swine, there is 
nothing in 9 CFR 319.180(c) which precludes the use of the term “ham” or any other term 
which designates the particular species and correctly describes the meat content. 





AGAR FOOD PRODUCTS INC 587 
Cite as 39 A.D. 578 
CFR 319.180 (c). In other words, Respondent’s use of the term “Ham 
Bologna” in labeling its bologna product, where the sole meat ingredient 
is ham, is not false and misleading, and Respondent’s product would not 
be misbranded under the Act. 


II 


Another obstacle to Respondent’s request was the existence of another 
meat food product labeled “Ham Bologna.” In the case of the other 
product, Ham Bologna is the common or usual name of a meat food 
which consists of at least 50 percent of ham in chunk form, in a bologna 
emulsion which may include meat from more than one species of animal. 

Complainant seems to see the public confused with two meat products 
labeled Ham Bologna. Respondent on the other hand, takes the position 
that the other product (which it calls the “Chunky Product”) does not 
meet the Standards of Identity in 9 CFR 319.180 and is misbranded 
when labeled Ham Bologna. 

Neither position is appropriate. 

Insofar as Respondent’s argument is concerned, FSQS has recognized 
that Ham Bologna is a common or usual name of a meat food product 
which consists of at least 50 percent of chunks of ham in a bologna emul- 
sion. It is an ethnic product which was processed prior to its production 
in the United States which is prepared under the name and label Ham 
Bologna. FSQS did not name this product but simply recognized a prod- 
uct that had been produced for many years. The Act recognizes and ap- 
proves of such historical products with common or usual names (21 
U.S.C. 601 (n) (9) ). 

Further, there will be no confusion in the public’s mind regarding the 
two types of ham bologna. Both bologna products contain ham. In the 
case of Respondent’s product, the ham is homogenized (or finely com- 
minuted), while the ham in the other product is in chunks. 

The record evidence indicates that there is little likelihood of any im- 
mediate competition between the two products. Respondent’s product is 
likely to be sold in the midwest while the other product is sold primarily 
in the east coast area (Tr. 209, 215-216, 226-228, 277-282, Cx 10, 11; 
Rx2, p. 12). 

Even where both items compete, their sale side by side is not likely to 
confuse or mislead consumers. Although there is no evidence to show the 
precise manner in which respondent plans to display and sell its product 
to consumers, we know that if the two products are sliced and displayed 
in a clear plastic type package, as are most sandwich meats which are 
merchandised today, the consumer will see ham in chunky form in one 
product and ham in homogenized form in the other (Tr. 195-197). The 
consumer will have a choice. 
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Finally, as in Federation of Homemakers v. Butz (CADC, 1972) 466 
F.2d 462), there is no rational basis for concluding that Respondent’s 
product should not be labeled Ham Bologna because its only meat in- 
gredient is not in the form of ham chunks. In the Homemakers case, the 
question there presented was whether there was a rational distinction 
between the labels that might be applied to two types of frankfurters. 
The court held there was not and that a label “All Meat” when applied to 
one and not the other was therefore misleading and deceptive. Spe- 
cifically, the Court held that the Secretary could not reasonably con- 
clude or expect consumers to understand that “All Meat” meant 85% 
meat and not 81 1/2% meat. 

Accordingly, it is concluded that Respondent’s product may properly 
be labeled “Ham Bologna.” 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


This is a very close case that could reasonably be decided in favor of 
either party. Strong arguments are advanced on behalf of the Adminis- 
trator. The Administrator’s interpretation of his own regulation is en- 
titled to great weight. His expertise in this field is not lightly to be disre- 
garded. Moreover, the literal language of the regulation would seem to 
require that respondent’s product be labeled “Pork Bologna” rather than 
“Ham Bologna” inasmuch as the regulation does not require that the 
product be labeled with “a word” designating the particular species, as 
argued by respondent (Response to Complainant’s Appeal at 3), but 
rather the regulation requires that the product be labeled with “the 
term” designating the particular species. This suggests that only one 
term can be used to designate the particular species. Since not all prod- 
ucts prepared with meat from swine are made from ham, if only one 
term can be used to designate that the product is made from swine, that 
term would have to be “pork” rather than “ham.” 

Nonetheless, I am constrained to agree with the decision of Chief 
Judge Campbell. In Federation of Homemakers v. Butz, 466 F.2d 462, 
465 (DC Cir. 1972), the Court asked: 


If a frankfurter containing 85 percent meat may be labeled all 
meat, then why must a frankfurter containing 811 percent 
meat be denied that label? 


The comparable question in this case is: 


If a product which does not conform to the standard of iden- 
tity for bologna and is not made from ham as the only meat in- 
gredient may be labeled “Ham Bologna,” why must a product 
which conforms to the standard of identity for balogna and is 
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made from ham as the only meat ingredient be denied that 
label? 


In the circumstances of this case, the word “ham” adequately informs 
the buyer that respondent’s product is prepared with meat from swine. 
Under the regulations, the word “ham” can be used in labeling without 
any prefix “only in connection with the hind legs of swine.” 9 CFR 
§ 317.8 (b) (13). This is in accord with the commonly accepted meaning 
of the term “ham.” As Judge Prettyman said, concurring in Armour & 
Co. v. Freeman, 304 F.2d 404, 410-11 (DC Cir. 1962), cert. denied, 370 
U.S. 920 (1962): 


The other critical word in the statute governing labels is “de- 
ceptive.” This means, according to the unanimous authorities, 
deceptive of the consumers to whom the product is offered for 
sale. These consumers, in major measure in respect to hams, are 
the housewives of the country. No article of food is more famil- 
iar to them. This is a staple of the American table—ham and 
eggs for breakfast, ham sandwiches for lunch, baked ham for 
dinner. The housewife knows a ham. 


In essence, the Administrator’s position is that respondent’s proposed 
label tells the consumer too much—i.e., it not only identifies the species 
“swine” but also designates the particular cut of the species from which 
the product was made. It is difficult to conclude that giving the con- 
sumer too much accurate information makes the label false or mislead- 
ing. The problem arises, however, because “Ham Balogna” is being used 
to identify a different product. 

There is, of course, a possibility that if respondent’s product is labeled 
“Ham Balogna” some consumer or retailer who has been accustomed to 
buying ham balogna containing chunks of ham may be misled and unin- 
tentionally buy the respondent’s product. This would probably not occur 
more than once to each buyer. After a buyer learned of the existence of 
respondent’s type of product, he would make sure in the future that he 
was purchasing the type of product that he wanted. 

On the other hand, it is likely that many consumers and retailers 
would be continually misled if respondent’s product were labeled “Pork 
Balogna.” Persons unfamiliar with the Administrator’s labeling require- 
ment as to respondent’s product would likely believe that the meat in re- 
spondent’s product was not exclusively ham. They would expect that if 
ham were the only meat ingredient, the product would be labeled “Ham 
Balogna” rather than “Pork Balogna.” Accordingly, it is quite likely that 
many consumers and retailers would be misled into believing that re- 
spondent’s product was inferior to the product that it actually is. 
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Although the issue is extremely close, I am constrained to agree with 
Chief Judge Campbell’s conclusion that the Administrator’s decision 
should be set aside. 


ORDER 


It is hereby ORDERED that the determination of the Administrator of 
FSQS, that respondent’s proposed product may not be labeled “Ham 
Bologna,” is set aside and vacated. 


(No. 19,871) 


In re UTICA PACKING COMPANY. FMIA Docket No. 35. Decided 
June 25, 1980. 


Inspection service, indefinitely withdrawn from respondent—Suspension 
of withdrawal 


Where respondent’s inspection service under the Federal Meat Inspection Act is indefi- 
nitely withdrawn and shall be suspended for so long as David Fenster is not asso- 
ciated with respondent. 


Victor W. Palmer, Administrative Law Judge. 
Georgann Gutteridge, for Food Safety and Quality Service. 
Warren J. Perlove, Southfield, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative action under the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seq.) in which an initial decision and order was 
filed on February 11, 1980, by Administrative Law Judge Victor W. 
Palmer withdrawing inspection service indefinitely from respondent, 
but with such withdrawal to be suspended under certain conditions. On 
April 14, 1980, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject 
to5 U.S.C. §§ 556 and 557 has been delegated (7 CFR§ 2.35).* 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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Respondent requests oral argument before the Judicial Officer, but 
since the issues have been thoroughly briefed and oral argument would 
not seem helpful, respondent’s request for oral argument, which is dis- 
cretionary (7 CFR§ 1.45(d) ), is denied. 

After careful consideration of the entire record in this proceeding, the 
initial decision and order is adopted as the final decision and order, ex- 
cept that the last paragraph of page 9, page 10 and the first paragraph 
of page 11, which relate to the decision by the Judicial Officer in In re 
Norwich Beef Co., 38 Agric. Dec. 380 (1979), appeal docketed, No. 
H79-210 (D. Conn. Apr. 2, 1979), are omitted, additional conclusions by 
the Judicial Officer follow Judge Palmer’s conclusions, and the provi- 
sions of the order that would effectuate the withdrawal of meat inspec- 
tion service upon certain criminal convictions are omitted. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This administrative proceeding was initiated by a complaint filed on 
October 18, 1978, by the Acting Administrator of the Food Safety and 
Quality Service, United States Department of Agriculture. The com- 
plaint charged that respondent was unfit, under 21 U.S.C. § 671, to en- 
gage in the meat packing business and that requisite federal inspection 
of its packing plant should be withdrawn because its president had been 
convicted of four felonies involving the bribing of a Veterinarian Inspec- 
tor with intent to influence the discharge of his official duties at re- 
spondent’s plant. 

Respondent has admitted that its president was convicted of four fel- 
ony counts for which he was sentenced on August 22, 1978, by the 
United States District Court for the Eastern District of Michigan, but 
denies that it is unfit to continue to receive federal inspection of its 
plant. 

Oral hearing was held at Detroit, Michigan, on June 5, 6, 7, 8, 26, and 
27,1979, and on January 25, 1980. 


The Controlling Statutory Provision 


21U.S.C.§ 671 


“The Secretary may (for such period, or indefinitely, as he deems nec- 
essary to effectuate the purposes of this chapter) refuse to provide, or 
withdraw, inspection service under subchapter I of this chapter with 
respect to any establishment if he determines, after opportunity for a 
hearing is accorded to the applicant for, or recipient of, such service, 
that such applicant or recipient is unfit to engage in any business re- 
quiring inspection under subchapter I because the applicant or recip- 
ient, or anyone responsibly connected with the applicant or recipient, 
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has been convicted, in any Federal or State court, of (1) any felony, or 
(2) more than one violation of any law, other than a felony, based upon 
the acquiring, handling, or distributing of unwholesome, mislabeled, 
or deceptively packaged food or upon fraud in connection with trans- 
actions in food. This section shall not affect in any way other provi- 
sions of this chapter for withdrawal of inspection services under sub- 
chapter I of this chapter from establishments failing to maintain sani- 
tary conditions or to destroy condemned carcasses, parts, meat or 
meat food products.” 


“For the purpose of this section a person shall be deemed to be respon- 
sibly connected with the business if he was a partner, officer, director, 
holder, or owner of 10 per centum or more of its voting stock or em- 
ployee in a managerial or executive capacity.” 


“The determination and order of the Secretary with respect thereto 
under this section shall be final and conclusive unless the affected ap- 
plicant for, or recipient of, inspection service files application for ju- 
dicial review within thirty days after the effective date of such order 
in the appropriate court as provided in section 674 of this title. Judi- 
cial review of any such order shall be upon the record upon which the 
determination and order are based.” 


FINDINGS 


1. Respondent, the Utica Packing Company, is a corporation which 
slaughters, butchers, and processes hogs at its meat packing plant at 
7655 Chapoton Street, Utica, Michigan, where it is the recipient of in- 
spection service under the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.). 

2. David Fenster is now, and at all times material herein was, the 
president and a stockholder of, and responsibly connected with, the re- 
spondent. 

3. On April 25, 1978, David Fenster was found guilty by the United 
States District Court for the Eastern District of Michigan of having vio- 
lated 18 U.S.C. § 201 (b) by bribing a United States Veterinarian-In- 
spector on four separate occasions. Judgment was entered by the court 
on August 22, 1978, in which the imposition of sentence was suspended 
and, instead, David Fenster was placed on probation for a period of six 
months as to each of the four counts of the felony conviction and was or- 
dered to pay a fine of $2,000 as to each of the four counts, or $8,000 to- 
tal. 

4. Before entering its judgment, the United States District Court 
handed down a memorandum opinion and order, on April 18, 1978, 
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which dealt with many of the findings respondent would now propose in 
mitigation of Mr. Fenster’s felonious conduct: 


“The defendent herein was charged with violations of the bri- 
bery statute, 18 U.S.C. § 201, 4n a four-count Indictment re- 
turned and filed on November 15, 1977. Specifically, defendant 
is alleged to have paid $200.00 on four separate occasions (viz., 
November 24, December 3, December 10, and December 17, 
1976) to a U.S. Veterinarian-Inspector for the purpose of in- 
fluencing that official in decisions and actions regarding in- 
spections of meat at a meat-processing plant. On Wednesday, 
March 1, 1978, defendant waived his right to trial by jury. The 
government acquiesced in the wavier and the Court, having 
conducted an inquiry on the record, was satisfied that the waiv- 
er was voluntary and intelligent. Trial was begun on that day 
and concluded on the next. What follows is a narrative exposi- 
tion of the Court’s findings of fact and conclusions of law.” 


“Prior to March, 1975, health and sanitation inspections at the 
Utica Packing Plant had been conducted by State officers who 
were, by virtue of statutory and contractual authority, super- 
vised federal officers and who enforced pertinent federal regu- 
lations. After March, 1975, the responsibility for inspections 
and enforcement devolved directly on federal authorities, and a 
staff of federal inspectors assumed the relevant duties. At all 
times pertinent here, the staff consisted of Craig A. Reed, a 
Doctor of Veterinary medicine, and five or six lay inspectors, 
Dr. Reed having supervisory authority over the lay inspectors 
assigned to the plant. Dr. Reed was himself responsible to a cir- 
cuit supervisor and thence to a regional supervisor. The staff 
worked on the plant premises and every animal was inspected 
at various stages by the inspectors.” 


“Utica Packing was engaged in the slaughter and processing of 
hogs. The production process—killing, cleaning, eviscerating, 
sectioning, storing, and shipping—was controlled to a large ex- 
tent by the federal inspectors, who could slow the process by re- 
quiring the correction of particular problems in individual 
units found to be unsatisfactory or who could stop the entire 
process until correction of a more pervasive unsatisfactory 
condition was made. For example, an inspector might tag a car- 
cass for having hair on the skin. In that instance, the carcass 
would be laid aside until the condition was remedied and there- 
after returned to the production line. On the other hand, if the 
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inspector discerned a repetition of certain unsatisfactory condi- 
tions that might, for example, be attributed to a defect in the 
cleaning equipment, the entire line would be shut down until 
the defect was found and remedied. It is appropriate at this 
point to note that a particularly important part of the inspec- 
tion process is the examination of hogs for evidence of tubercu- 
losis because of the particular susceptibility of that animal to 
that disease. Depending on the type of tuberculosis involved, 
and on the location and extent of the involvement, carcass may 
require sectioning with loss of some parts, or it may be rejected 
altogether or approved altogether. It is readily apparent that 
the shutdown of the lines, in a plant that employed approxi- 
mately 100 persons, and the rejection of carcasses as diseased 
affect directly the efficiency and profitability of the operation.” 


“As is perhaps inevitable in that type of situation, some friction 
developed between management and the inspection team. The 
former complained that some shut-downs were unnecessary or 
had been unnecessarily prolonged; that inspectors were too 
strict or picayune; that the inspectors were acting arbitrarily 
and capriciously. On the other hand, the veterinarian assigned 
to the plant considered that this conduct and performance were 


proper, that the plant needed upgrading and that the staff, in 
the main, was following the regulations and enforcing them 
fairly.” 


“In September, 1976, an inspection of the plant was conducted 
by the regional office of the U.S. Department of Agriculture 
and resulted in a rating of 1 on a scale of 1 through 4, 4 being 
the best and 1 the worst rating assignable. This result was 
brought to the attention of David Fenster, a part-owner of the 
plant, by Dr. Reed on September 21, 1976. At that meeting, 
Fenster suggested to Reed that an arrangement be made be- 
tween them which would be worth $100 to $200 a week to Reed 
and which would result, in return, that there be fewer stop- 
pages of the line and a lower condemnation rate. Thereafter, 
Reed attempted to contact an FBI agent whom he knew as a re- 
sult of a prior, unrelated investigation, but did not succeed in 
reaching him until November, 1976. The two of them devised a 
plan whereby Reed would appear to accept the offer made by 
Fenster. Reed was provided with a concealed body transmitter 
and recorder and, so equipped, met with Fenster on the four 
dates delineated in the Indictment. On each such occasion Reed 
received the sum of $200 from Fenster. The conversations be- 
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tween Reed and Fenster were recorded and subsequently trans- 
cribed; the transcripts were received in evidence as Exhibits 
1B, 2B, 3B, and 4B.” 


“There is no doubt that David Fenster paid over the funds to 
the federal officer and that it was his intent to influence the of- 
ficer in the performance of his official duties. The issue re- 
mains, however, as to the nature of Fenster’s intentions, since 
that issue will determine whether he is guilty of a violation con- 
templated in 18 U.S.C. § 201(b) or of one described in 
§ 201(f), the former carrying a much higher potential penalty 
than the latter.” 


“Section 201(b) of Title 18 of the United States Code provides 
for the imposition of penalties on 


“ {w]hoever, directly or indirectly, corruptly gives, offers, or 
promises anything of value to any public official * * * with 
intent— 


(1) to influence any official act; or 


* 


‘(2) to influence such public official * * to commit or 
aid in committing, or collude in or allow, any fraud, or 


make opportunity for the commission of any fraud, on the 
United States; or 


* * 


(3) to induce such public official * ‘ to do or omit to do 


any act in violation of his lawful duty, . . . 


,” 


Subsection (f), on the other hand, is directed against 


“ ‘Whoever, otherwise than as provided by law for the proper 
discharge of official duty, directly or indirectly gives, offers, 
or promises anything of value to any public official, * * * 
for or because of any official act performed or to be per- 
formed by such public official * * *;...”' 


“Subsection (f) sets forth a lesser offense included in the of- 
fense described in subsection (b), the difference consisting in 


1. Section 201 (a) defines “public official” to include “an officer or employee or person 
acting for or on behalf of the United States, or any department, agency or branch of Gov- 
ernment thereof, * * * in any official function, under or by authority of any such depart- 
ment, agency, or branch of Government * * *” 

“Official act” is defined in the same subsection to include “any decision or action on any 
question * * * which may by law be brought before any public official, in his official 


capacity, or in this place of trust or profit.” 
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the higher degree of criminal knowledge and purpose be- 
tokened by the adverb ‘corruptly.’ See U.S. v. Umans, 368 F.2d 
725 (2d Cir. 1966), cert. dismissed 389 U.S. 80; U.S. v. Brew- 
ster, 506 F.2d 62 (D.C. Cir. 1974) [construing the analogous 
provisions of § 201 (c) and (g) applicable to recipients of 
bribes].” 


“In Brewster, the court was squarely faced with the problem of 
dividing the subtle gradations of the respective intent require- 
ments prescribed in subsection (c), which it termed the bribery 
section, and subsection (g), which it called the gratuity section. 
It concluded, as to this question: 


“The bribery section makes necessary an explicit quid pro 
quo which need not exist if only an illegal gratuity is in- 
volved; the briber is the mover or producer of the official act, 
but the official act for which the gratuity is given might have 
been one without the gratuity, although the gratuity was 
produced because of the official act.’ ” 

“Td. at 72” 


“The thrust of the two sections and the functions they were de- 
signed to serve are radically different, and it is from the per- 


spective of that difference that they are to be construed and ap- 
plied. Section 201 (f) is a gratuity section.” 


“Tt is apparent from the language of the subsection that 
what Congress had in mind was to prohibit an individual, 
dealing with a Government employee in the course of his of- 
ficial duties, from giving the employee additional compensa- 
tion or a tip or gratuity for or because of an official act al- 
ready done or about to be done.’ ” “U.S. v. Irwin, 354 F2d 192 
at 196 (2d Cir. 1965), cert. denied 383 U.S. 967.” 


“Section 201 (b), on the other hand, is directed against impair- 
ment of the actual and apparent integrity of public life.” 


“ ‘The evil sought to be prevented by the deterrent effect of 
18 U.S.C. § 201 (b) is the aftermath suffered by the public 
when an official is corrupted and thereby perfidiously fails to 
perform his public service and duty. Thus the purpose of the 
statute is to discourage one from seeking an advantage by at- 
tempting to influence a public official to depart from conduct 
deemed essential to the public interest.’” “U.S. v. Jacobs, 
431 F. 2d 754 at 759 (2d Cir. 1970), cert. denied 402 U.S. 
950.” 
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“In light of these standards, the Court is satisfied that the facts 
established at trial bespeak beyond a reasonable doubt a viola- 
tion of § 201 (b). It is clear that in offering the payments and 
later in making them David Fenster had a more focused pur- 
pose in mind than merely to build a reserve of good will toward 
his company on the part of influential officials. It was Dr. 
Reed’s understanding that in return for the money he was to al- 
leviate Fenster’s problems, specifically by reducing the number 
of line-stoppages and by giving the company the benefit of the 
doubt with regard to hogs of questionable soundness. This un- 
derstanding is borne out by the transcripts of the recorded con- 
versations between Reed and Fenster. They reveal that while 
Fenster expected Reed to maintain an appearance of conscient- 
ious enforcement (Exhibit 1B, pp. 11 and 14), he also expected 
that more hogs would be passed (Exhibit 1B, pp. 9, 13-14; 2B, 
pp. 21 and 23; 3B, p. 29), that the production line would be shut 
down less frequently (Exhibit 1B, pp. 14, 15-18 [falsify time 
sheets so that inspectors would have less inducement to stop 
the line for the purpose of earning overtime pay]; 2B, p. 21; 3B, 
pp. 30-31), and that Reed would attempt to control an overzeal- 
ous inspector (Exhibit 3B, pp. 29-31, 35).? In short, the 
evidence of a quid-pro-quo arrangement sufficient to establish 
a violation of § 201 (b) is, in the opinion of this court, over- 
whelming....” 


CONCLUSIONS 


The disposition of this proceeding is controlled by the Judicial Of- 
ficer’s decision in Norwich Beef Company, 38 Agri. Dec. 380 (1979). 

This was made clear to respondent at the opening of the hearing and 
copies of the Norwich decision and complainant’s brief, proposed find- 
ings and order, were furnished at that time to its counsel. Thereafter, 
the hearing was kept open, even reopened, and additional briefing was 
permitted to assure that respondent was afforded every opportunity to 
know and meet all of complainant’s charges. Respondent’s pending mo- 
tion to dismiss is therefore denied since there is no basis for its allega- 
tions that it received inadequate advice and notice of the basis for the 
charges against it in denial of its due process rights and contrary to the 
Administrative Procedure Act and the governing rules of practice. See 


2. It is of no particular significance or consequence that not all the terms of the under- 
standing were set out on every occasion that Fenster made payments to Reed. While the 
Court, as trier of fact, must consider each count separately, what was said on one occasion 
has a proper bearing on the question of the briber’s intent on another occasion. See 
Krogmanan v. U.S., 225 F.2d 220 at 228 (6th Cir. 1955).” 
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L. G. Balfour v. F.T.C., 442 F.2d 1, 19 (7th Cir. 1971); Cella v. United 
States, 208 F. 2d 783, 789, (7th Cir. 1953) cert denied 347 U.S. 1016 
(1954); and Swift & Company v. United States, 393 F.2d 247, 252 (7th 
Cir. 1968). 

On the basis of a first reading of Norwich, respondent was permitted 
to introduce considerable evidence establishing that: 


1. Mr. Fenster’s reputation in his community, despite his con- 
viction by the United States District Court, is excellent; 


2. His bribing of the Veterinarian-Inspector was apparently 
aberrant behavior for him resulting from: a) serious health 
problems, b) exacerbation of old psychic injuries while a victim 
of the Nazi Holocaust, and c) misapprehensions concerning the 
motivation of various inspectors who had undertaken stricter 
enforcement of Federal Meat Inspection Act requirements; 
and, 


3. The problems which led to his aberrant behavior have large- 
ly disappeared leading the U.S. Veterinarian who serves as 
Area Supervisor to file an official report, on October 15, 1979, 
advising the Director of Meat and Poultry Inspection that the 
respondent plant had, since December of 1978, established “a 
clean meat program” and “now is producing very clean hogs 
and plant management can be proud of their product.” 


On subsequent readings of Norwich, however, I have become con- 
vinced that its essential holding renders immaterial the consequent find- 
ing that recurrence is unlikely because of the general excellence of Mr. 
Fenster’s character and reputation and the elimination of the conditions 
and motivations which led to the commission of the felony. 


Respondent has argued that indefinite withdrawal of inspection serv- 
ices in this proceeding would constitute a punitive action and be beyond 
the remedial powers that may be conferred upon an administrative agen- 
cy. However, agency orders which delicense or disqualify from positions 
of public trust have been considered to be remedial in nature and not 
punitive sanctions. See Ex parte Wall, 107 U.S. 265, 288 (1883); Clark, 
“Civil and Criminal Penalties and Forfeitures: A Framework for Consti- 
tutional Analysis”, 60 Minn. L.Rev. 379, 481-487 (1976); and the cases 
collected in Norwich, supra, at 399. In West v. Bergland, No. 79-1711, 
oe , fn. 14 (8th Cir. Dec. 1979), withdrawal for misconduct of 
grading and acceptance services, provided pursuant to the Agricultural 
Marketing Act of 1946 (7 U.S.C. § 1622 (h) ), was concluded to be a re- 
medial rather than a punitive sanction. 
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Beck v. Securities and Exchange Commission, 430 F.2d 673 (6th Cir. 
1970), and Arthur Lipper Corp. v.S. E. C.,547 F.2d 171 (2nd Cir. 1976), 
rehrg den., 551 F.2d 915 (1977) did set aside orders of the Securities and 
Exchange Commission suspending a security salesman’s employment in 
the industry and revoking a broker-dealer’s registration as constituting 
abuses of agency discretion on the grounds that they were, respectively, 
punitive and unduly harsh. However, both cases are distinguishable on 
their facts with a principal concern in each being the lengthy period of 
time that had transpired, through no fault of the registrant, prior to the 
agency decision (8 years from the date of violation in Beck; 3 years from 
the date of argument in Lipper). Moreover, as the dissent to the order 
denying a rehearing in Lipper points out, the setting aside of agency or- 
ders on such grounds is most uncommon. 

Respondent would also challenge the constitutionality of the applica- 
ble statutory provisions as interpreted in Norwich and my jurisdiction to 
exercise adjudicative functions under 5 U.S.C. § 556 (b) (3). Obviously, 
it is not appropriate for such constitutional issues to be presently enter- 
tained. See Public Utilities Commission of California v. United States, 
355 U.S. 534, 539 (1958). 

Finally, it is not a defense as respondent has urged, that at the time 
the felonies were committed, a regulation had not been previously pub- 
lished specifying the circumstances under which the Department of 
Agriculture would withdraw inspection services pursuant to 21 U.S.C. 
§ 671. It is well established that an agency may first define and apply 
policy in the context of an adjudicative proceeding, as in Norwich, with- 
out previously engaging in rulemaking or publishing the policy in the 
Federal Register. SEC v. Chenery Corp., 332 U.S. 194 (1947); NLRB v. 
Wyman-Gordon Co., 394 U.S. 759 (1969); and NLRB v. Bell Aerospace 
Co., 416 U.S. 267 (1974). 

As stated at the outset, this proceeding is bound by the decision in 
Norwich, supra. The memorandum opinion of the United States District 
Court specifically considered questions of Mr. Fenster’s intent when he 
bribed the Veterinarian-Inspector, and adjudged the bribes to have been 
corruptly given, making it clear that he was convicted of a felony involv- 
ing moral turpitude. Indefinite withdrawal of inspection service from 
his plant is therefore requisite under Norwich. 

Norwich, however, did permit an option. The withdrawal of inspection 
was suspended on condition that the person convicted divest himself of 
all interest in and control over the respondent corporation, and that no 
future violations within the contemplation of 21 U.S.C § 671 be com- 
mitted by respondent within the next several years. Such provisions will 
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be included in the order as will the allowances of time granted in Nor- 
wich for finding a new leader for the firm and for the orderly disposition 
of the stock owned by the divesting owner. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


The statutory provisions now designated as the Federal Meat Inspec- 
tion Act were originally enacted in 1907 as part of the Department’s Ap- 
propriation Act. The 1907 Act made it a felony for any person to give 
money or other thing of value to a meat inspector with intent to influ- 
ence the inspector in the discharge of his duties. 21 U.S.C. § 622. The 
1907 Act also authorized the Secretary to withdraw meat inspection 
services from establishments failing to maintain sanitary conditions or 
to destroy condemned carcasses, parts, meat or meat food products. 7 
U.S.C. §§ 604, 606, 608. 

The provisions of the Federal Meat Inspection Act were substantially 
strengthened in 1967 by the inclusion of the provisions under which the 
present proceeding was brought. In the 1967 amendatory legislation, the 
Congress set forth the following Congressional statement of findings (21 
U.S.C. § 602): 


§ 602. Congressional statement of findings 


Meat and meat food products are an important source of the 
Nation’s total supply of food. They are consumed throughout 
the Nation and the major portion thereof moves in interstate or 
foreign commerce. It is essential in the public interest that the 
health and welfare of consumers be protected by assuring that 
meat and meat food products distributed to them are whole- 
some, not adulterated, and properly marked, labeled, and pack- 
aged. Unwholesome, adulterated, or misbranded meat or meat 
food products impair the effective regulation of meat and meat 
food products in interstate or foreign commerce, are injurious 
to the public welfare, destroy markets for wholesome, not 
adulterated, and properly labeled and packaged meat and meat 
food products, and result in sundry losses to livestock pro- 
ducers and processors of meat and meat food products, as well 
as injury to consumers. The unwholesome, adulterated, misla- 
beled, or deceptively packaged articles can be sold at lower 
prices and complete * unfairly with the wholesome, not adulter- 
ated, and properly labeled and packaged articles, to the detri- 
ment of consumers and the public generally. It is hereby found 


3. The word “compete” appears in the original, 81 Stat. 588 (1967), but is erroneously 
printed as “complete” in 21 U.S.C.§ 602. 
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that all articles and animals which are regulated under this 
chapter are either in interstate or foreign commerce or substan- 
tially affect such commerce, and that regulation by the Secre- 
tary and cooperation by the States and other jurisdictions as 
contemplated by this chapter are appropriate to prevent and 
eliminate burdens upon such commerce, to effectively regulate 
such commerce, and to protect the health and welfare of 
consumers. 


In order to further protect the “health and welfare of consumers” (7 
U.S.C. § 602), Congress added the provisions under which this proceed- 
ing was brought, which state (21 U.S.C. § 671): 


The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of this chapter) re- 
fuse to provide, or withdraw, inspection service under subchap- 
ter I of this chapter with respect to any establishment if he de- 
termines, after opportunity for a hearing is accorded to the ap- 
plicant for, or recipient of, such service, that such applicant or 
recipient is unfit to engage in any business requiring inspection 
under subchapter I because the applicant or recipient, or any- 
one responsibly connected with the applicant or recipient, has 
been convicted, in any Federal or State court of (1) any felony, 
or (2) more than one violation of any law, other than a felony, 
based upon the acquiring, handling, or distributing of unwhole- 
some, mislabeled, or deceptively packaged food or upon fraud 
in connection with transactions in food. (emphasis added) 


The foregoing statutory language clearly reveals the Congressional in- 
tent that in the case of some felonies, the Secretary is to withdraw in- 
spection service from a plant solely because someone responsibly con- 
nected with the plant has been convicted of the felony. Although the lan- 
guage of the Act is permissive, i.e., it provides that the Secretary “may” 
withdraw inspection service if he determines that a recipient is unfit be- 
cause a responsibly connected peson has been convicted of a felony, un- 
less Congress intended that the Secretary would never exercise such dis- 
cretion, which would be an absurd construction of the Act, Congress in- 
tended for the Secretary to withdraw inspection service from some re- 
cipient solely because a responsibly connected person was convicted of a 
felony. 

It is just as clear that not every felony conviction of a responsibly con- 
nected person renders the recipient unfit to receive inspection service. 
Otherwise, Congress would not have required the Secretary to deter- 
mine that the recipient is unfit to receive inspection because of the felo- 
ny conviction. 
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In the present case, respondent’s president and half-owner was con- 
victed under 18 U.S.C. § 201 (b) of bribing the supervisor of the meat 
inspectors at respondent’s plant on four separate occasions. The Court 
explained that 18 U.S.C. § 201 (b) requires that the bribe be given “cor- 
ruptly” to “influence a public official to depart from conduct deemed es- 
sential to the public interest.” The Court stated that “{iJn light of these 
standards, the Court is satisfied that the facts established at trial be- 
speak beyond a reasonable doubt a violation of § 201 (b).” ‘ 

If a felony conviction by a person responsibly connected with the 
recipient of meat inspection service is ever to form the basis for a deter- 
mination that the recipient is unfit to receive meat inspection service, 
the felony conviction in this case requires that determination. That is, 
unless the statutory language is meaningless and is never to be applied, 
it must be applied in this case. There can be no other type of felony con- 
viction which would more clearly establish that the recipient is unfit to 
receive inspection service than the conviction involved in the present 
proceeding. Since I believe that Congress meant what it said and in- 
tended for the discretionary authority to be applied in the case of some 
types of felonies, I have no alternative but to determine that the 
respondent is unfit to receive inspection service because of Mr. Fenster’s 
felony conviction. 

It is not my function to reweigh the evidence leading to the felony con- 
viction. The Act does not indicate that a recipient may be found unfit to 
receive inspection service because a person has committed certain acts. 
Rather, the Act indicates that some recipients will be determined to be 
unfit because a responsibly connected person “has been convicted” of a 
felony. Accordingly, respondent’s arguments based on the circumstances 
of his conviction are not relevant here. Respondent’s president and half- 
owner was convicted in a criminal proceeding tried without a jury in 
which the judge applied a standard of proof greater than the standard of 
proof that would be applicable in an administrative proceeding. There is 
no basis under the plain terms of the statute for a redetermination in 
this proceeding as to whether the felony conviction was warranted. 

In addition, in view of the nature of the felony conviction involved in 
this proceeding, it is not appropriate to consider other facts and circum- 
stances as to Mr. Fenster’s reputation in the community or as to present 
conditions at respondent’s plant. Since Congress clearly indicated that 
some recipient of inspection service will be found unfit to receive inspec- 


4. Respondent argues that the Administrative Law Judge committed prejudicial error by 
permitting the introduction of the hearsay written opinion of the United States District 
Court (Appeal, at 8). But it is settled that responsible hearsay is admissible in an ad- 
ministrative proceeding. In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1894 (1974), and 
cases cited therein, affd., 524 F. 2d 1255 (5th Cir. 1975). 
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tion because a responsibly connected person was convicted of a particu- 
lar felony, if that language is ever to be applied and given meaning it 
must be applied in this case. In this case the felony conviction by itself 
requires a determination that respondent is unfit to receive inspection 
service. 
This is not inconsistent with the holding in Jn re Norwich Beef Co., 38 
Agric. Dec. 380, 396 (1979) (attached as an appendix to this decision), 
appeal docketed, H79-210(D. Conn. Apr. 2, 1979), in which it was said: 


Although only the felony conviction affords a jurisdictional 
basis for withdrawing inspection services from respondent, 
once the jurisdictional basis is met consideration can be given 
to any other relevant circumstances, favorable and unfavor- 
able. Accordingly, it is appropriate to consider the evidence of- 
fered by respondent that aside from the two convictions, Alan 
Roessler’s reputation in the community is good, and he has con- 
ducted himself and his business affairs in a responsible and 
exemplary manner. On the other hand, it is appropriate to con- 
sider that Alan Roessler was willing to commit a second crime 
to obtain inspection services for his plant. 


In the Norwich Beef case, the felony which afforded the jurisdictional 
basis for withdrawing inspection service involved the receipt of a truck 
load of stolen beef. Since the felony is not directly involved with meat in- 
spection, all of the facts and circumstances had to be considered to deter- 
mine whether the recipient of meat inspection was unfit to receive in- 
spection because of that type of felony conviction. 

But in the present case, the felony conviction relates to the heart of 
the meat inspection program. Respondent’s president and half-owner 
was convicted of “corruptly” giving money to the supervisor of the meat 
inspectors at respondent’s plant under a statute which “is to discourage 
one from seeking an advantage by attempting to influence a public offi- 
cial to depart from conduct deemed essential to the public interest” 
(Finding 4, supra). In view of the type of felony involved in the present 
case, there is no need to consider any other circumstances in order to de- 
termine whether the conviction of this felony renders respondent unfit 
to receive inspection services. 

It would similary be inappropriate to consider whether it is likely that 
Mr. Fenster will again attempt to bribe a meat inspector. The statute 
indicates that at least in the case of some felonies, meat inspection is to 
be withdrawn because a responsibly connected person was convicted on 
one occasion of the felony. As stated above, if that stautory language is 
ever to be applied, it must be applied here. 
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In effect, respondent wants a second chance before the remedial provi- 
sions of the Act are applied. But even where the public health is not in- 
volved, i.e., where licenses are suspended or revoked for violations of 
other regulatory statutes, the second chance doctrine does not apply 
where a violation was wilfully committed. 5 U.S.C. § 558 (c). 

Where a serious and wilful violation of a regulatory statute ad- 
ministered by this Department is found to have been committed, it is the 
consistent policy of this Department to impose a remedial sanction with- 
out regard to the respondent’s present compliance with the Act and 
without making any determination that it is likely that respondent will 
again violate the Act in the future.® No second chance is given. There is 
even less reason for giving respondent a second chance where the public 
health is at stake as in this case. 

If a second chance were to be given to violators of the Department’s 
regulatory programs even where the first violation was wilful and seri- 
ous, the remedial statutes would be rendered ineffective. It is a rare case 
where the violator has not ceased violating by the time the final order is 
issued. It is a rare case where the violator cannot produce some wit- 
nesses who regard his reputation as good irrespective of the violation. It 
is a rare case where the violator would not appear to be truly sorry for 
his misconduct and indicate that the violation will never again be com- 
mitted. Accordingly, unless we were to adopt a second chance policy as 
to all of the Department’s regulatory programs (which is not contem- 
plated), there is no basis whatever for adopting it in this proceeding 
where the public health is at stake. 

Under the provisions of the order in this case, which permit Mr. 
Fenster to be associated with respondent for 90 days subsequent to the 
final date of this order, and to dispose of his stock within one year subse- 
quent to the final date of the order, it is hoped that the order in this case 
will have no adverse affect on respondent’s community. But in any 
event, it is the settled policy of this Department to consider the national 
interest in achieving the remedial purposes of the statutes over any local 


5. E.g., In re Sterling Colorado Beef Co., Agric. Dec.___ (Feb. 12, 1980), appeal 
docketed, No. 80-1293 (10th Cir. Mar. 10, 1980); In re American Fruit Surveyors, Inc., 38 
Agric. Dec. 1372, 1387-88 (1979), appeal docketed, No. 79-3815 (5th Cir. Nov. 27, 1979); 
In re Mountainside Butter and Egg Co., 38 Agric. Dec. 789, 800 (1978) (remand order); In 
re L. R. Morris Produce Exchange, Inc., 37 Agric. Dec. 1112, 1120 (1978); In re Brecken- 
ridge Auction & Sales Co., 36 Agric. Dec. 1522, 1530 (1977); In re DeJong Packing Co., 36 
Agric. Dec. 1181, 1218-21 (1977), affd., Nos. 77-2722 and 77-2979 (9th Cir. Apr. 7, 
1980) (2-1 decision); In re Catanzaro, 35 Agric. Dec. 26, 35 (1976), aff'd. mem., No 
.76-1613 (9th Cir. 1977), printed in 36 Agric. Dec. 467; In re Shatkin, 34 Agric. Dec. 296, 
313 (1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 135, aff'd. per curiam, 524 F. 2d 
977 (5th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 62, 81, aff'd. per curiam, 498 F. 2d 
1088 (5th Cir. 1974). 
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interests, and remedial disciplinary orders are issued even where the 
order will cause damage to the respondent’s community, customers or 
employees.® 

Where, as here, it has been determined that the respondent is unfit to 
receive inspection services because a responsibly connected person has 
been convicted of a felony, the Secretary may “for such period, or in- 
definitely, as he deems necessary to effectuate the purposes of this chap- 
ter,” withdraw inspection service from the respondent’s plant. In view of 
the serious nature of the felony conviction in this case, which strikes at 
the heart of the integrity of the federal meat inspection program, an in- 
definite withdrawal of inspection service is appropriate to protect the 
public health, unless Mr. Fenster is disassociated from respondent. Ac- 
cordingly, it is not necessary to consider whether an indefinite with- 
drawal of inspection service should also be imposed for the reasons 
stated in the Department’s sanction policy followed under other regula- 
tory programs administered by the Department. 

Whether lesser sanctions have been imposed in consent cases is irrele- 
vant since all of the circumstances leading to the issuance of a consent 
order are not known. Jn re Worsley, 33 Agric. Dec. 1547, 1569 (1974). 
But in any event, the sanction imposed in this case reflects the present 
policy of the Department which is to be applied in all similar cases, and 
it is the policy of the Department that where it is determined that a 
more severe sanction is necessary to achieve the Congressional purpose 
of a remedial statute than has been previously applied to comparable vio- 
lators, the more severe sanction will be applied in the present case rather 
than merely announcing that in future cases the sanction will be in- 
creased. In re Worsley, 33 Agric. Dec. 1547, 1568-70 (1974). 

However, one provision of the proposed order is too severe. Under the 
proposed order, inspection service would be indefinitely withdrawn 
from respondent if the respondent, its partners, officers, directors, 
shareholders, employees, successors or assigns were convicted within 
three years of any felony or more than one violation of any law, other 
than a felony, based upon the acquiring, handling, or distributing of un- 
wholesome, mislabeled, or deceptively packaged food or upon fraud in 
connection with transactions in food. Under this provision, withdrawal 


6. In re Gus Z. Lancaster Stock Yards, Inc., 38 Agric. Dec. 824, 825 (1979); In re Sol 
Salins, Inc., 37 Agric. Dec. 1699, 1737-38 (1978); In re Arab Stock Yard, Inc., 37 Agric. 
Dec. 293, 302, 311 (1978), aff'd. mem., 582 F. 2d 39 (5th Cir. 1978); In re Red River Live- 
stock Auction, Inc., 36 Agric. Dec. 980, 989-90 (1977); In re Cordele Livestock Co., 36 
Agric. Dec. 1114, 1128-29, 1136 (1977), aff'd. mem., 575 F. 2d 879 (5th Cir. 1978); In re 
Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1562 (1976); In re Overland Stockyards, 
Inc., 34 Agric. Dec. 1808, 1851-52 (1975); and see In re L. R. Morris Produce Exchange, 
Inc., 37 Agric. Dec. 1112, 1120-21 (1978); In re Armour & Co., 37 Agric. Dec. 109, 112 
(1978); In re Catanzaro, supra note 5, at 34-35. 
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of inspection service would be automatic if it were shown at a hearing 
that the lowest employee in the plant had been convicted of a felony 
which had nothing whatever to do with respondent or respondent’s fit- 
ness to receive meat inspection. There is no need for such a provision in 
the order. If respondent or a responsibly connected person is convicted 
of the type of crime that renders respondent unfit to receive inspection 
service, the statute affords sufficient basis to withdraw inspection ser- 
vice and, therefore, there is no need to include in the present order any 
provisions relating to future convictions. 


ORDER 


Inspection Service under title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) is indefinitely withdrawn from and denied to re- 
spondent, its officers, directors, successors, and assigns, directly or 
through any corporate or other device. 

Provided, however, That such withdrawal and denial of inspection 
shall be suspended for so long as David Fenster is not associated with re- 
spondent, its successors, or assigns, directly or through any corporate or 
other device, as a partner, officer, director, shareholder or employee, 
and for so long as David Fenster provides no direction or advice to and 
exercises no control over respondent; its successors or assigns, directly 
or through any corporate or other device; 

Provided further, That David Fenster shall be permitted to be associ- 
ated with the respondent firm for 90 days subsequent to the date this 
order becomes final and shall have one year subsequent to the date this 
order becomes final to dispose of his stock; 

And provided further, That if it is determined, after opportunity for a 
hearing under the Federal Meat Inspection Act, that any term of the 
above provision has not been or is not being complied with, the suspen- 
sion will be terminated and the withdrawal and denial provisions of this 
order will become effective immediately. 

This order shall become final and effective upon service on the re- 
spondent. 
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REPUBLISHED DECISION 
(No. 17,894 REPUBLISHED ') 


In re DEJONG PACKING COMPANY, et al. P & S Docket No. 
5087. Decided June 30, 1977. 


Slaughter cattle—sales conditions of—Unfair practice—failure to pay— 

group boycott—Unlawful conspiracy—entering into—Acts of furtherance 

of conspiracy—responsibility for—Information—furnishing of to competi- 
tive buyers in violation of Section 201.69 of the regulations 


Where respondents engaged in unfair practices and participated in an unlawful conspiracy 
as found herein, each of the respondents violated the Act and the regulations issued 
thereunder. Each respondent is ordered to cease and desist from said violations as 
set forth in the Order herein. 


Victor W. Palmer, Administrative Law Judge. 
Rodney J. Streff, for complainant. 
Peter Jay Visser, Lynden, WA, for respondents DeJong, Ferry Brothers, and Mount 
Vernon Meat Co., Inc. 
Charles T. Cole, Stanwood, WA, for respondent John F. Lenz. 
James F. Henriot, Stanwood, WA, for respondent Hygrade Food Products Corpora- 
tion. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), charging 11 meat packers with 
conspiring to force auction stockyards in Northwest Washington to 
change their method of selling cattle from “as is,” under which packers 
bear the risk of condemnations, to “subject” (i.e., subject to passing Gov- 
ernment meat inspection), under which cattle sellers bear the risk of con- 
demnations. 

Four of the original 11 respondents consented to cease and desist or- 
ders, and a fifth cease and desist order was issued against a respondent 
who failed to file an answer. The complaint was dismissed as to one re- 
spondent because a new corporation was formed with different owner- 
ship. 

After an administrative hearing was held with respect to the remain- 
ing five meat packers, Administrative Law Judge Victor W. Palmer 
filed an initial decision on January 25, 1977, in which he found that the 


1. This decision and order, formerly published in the July 1977 issue of Agriculture De- 
cisions and cited as 36 A.D. 1181, is republished herein to correct errors not corrected in 


the page proofs of the prior issue. 
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five respondents entered into an unlawful conspiracy, as charged. How- 
ever, the complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the Department’s 
cases subject to the Administrative Procedure Act (38 F.R. 10795; 42 
F.R. 4395), ’ contending that the orders issued by Judge Palmer were 
not sufficiently broad. Four of the five respondents involved in the ad- 
ministrative proceeding also appealed to the Judicial Officer contending 
that no cease and desist orders should have been issued. No appeal was 
filed by one respondent who participated in the administrative hearing, 
John F. Lenz, d/b/a Schenk Packing Co., and he filed no response to com- 
plainant’s appeal. 

Three of the four respondents filing appeals filed a joint appeal and 
brief (DeJong Packing Company, Mount Vernon Meat Co., Inc., and 
Ferry Bros., Inc.) in which they “accept the Findings of Fact as found by 
Judge Palmer” (Appeal, p. 4). A separate appeal was filed by Hygrade 
Food Products Corporation, in which Hygrade does not challenge Judge 
Palmer’s findings of fact (Appeal, p. 3). Similarly, complainant does not 
challenge Judge Palmer’s findings of fact. Accordingly, Judge Palmer’s 
findings of fact (Findings 1-14, infra) are adopted and set forth ver- 
batim herein, except that I have added footnote 2 to Finding 9 (a) and 
have changed December 29, 1974, in the first sentence of Finding 11 to 
December 29, 1972. In addition, I have added Findings 15-20, infra. 

I agree with complainant that Judge Palmer’s orders are not suffi- 
ciently broad and, therefore, my order is identical to the orders proposed 
by complainant and previously issued against the five respondents who 
consented or defaulted. The orders issued against the five consenting or 
defaulting packers required the packers and their officers, directors, 
agents, employees, successors, and assigns, directly or indirectly, indi- 
vidually or in combination with others, or through any corporate or 
other device, in connection with their operations as packers, to cease and 
desist from: 


1. Entering into or acting in furtherance of any 
conspiracy, combination, agreement or arrangement 
with any other packer or livestock buyer for the pur- 
pose or with the effect of establishing or imposing any 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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terms or conditions relating to the purchase of or the 
payment for livestock purchased in commerce. 

2. Conducting any of its operations relating to the 
purchase of livestock in commerce jointly or in com- 
bination with any other packer or livestock buyer, or 
furnishing any information of such buying operations 
to any other packer or livestock buyer. 

3. Failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


FINDINGS OF FACT 


1. (a) Respondent DeJong is a corporation organized and existing 
under the laws of the State of Washington. Its principal place of busi- 
ness is located at its Lynden, Washington business address: P.O. Box 
513, Lynden, Washington 98264. 

(b) Respondent Ferry is a corporation organized and existing under 
the laws of the State of Washington. Its principal place of business is lo- 
cated at its Ferndale, Washington business address: P.O. Box 151, Fern- 
dale, Washington 98248. 

(c) Respondent Hygrade is a corporation organized and existing 
under the laws of the State of New York. Additional to its main head- 
quarters in Detroit, Michigan, it has a principal place of business in 
Tacoma, Washington. The respective addresses are: P.O. Box 4771, De- 
troit, Michigan 48219, and 1623 East J St., Tacoma, Washington 98401. 

(d) Respondent Mt. Vernon is a corporation organized and existing 
under the laws of the State of Washington. Its principal place of busi- 
ness is located at its Mount Vernon, Washington business address: 
1327-D McLean Rd., Mount Vernon, Washington 98273. 

(e) Respondent John F. Lenz is an individual who did business as 
Schenk Packing Co. until October of 1974 and since that time has done 
business as Schenk Packing Co., Inc. His principal place of business is lo- 
cated at his Stanwood, Washington business address: P.O. Box 576, 
Stanwood, Washington 98292. 

2. Respondents DeJong, Ferry, Mt. Vernon, Hygrade and Lenz are 
now and at all times material herein were meat packers within the mean- 
ing and subject to the Act, buying livestock in commerce for purposes of 
slaughter and engaged in manufacturing or preparing livestock products 
for sale or shipment in commerce. 

3. Burlington Sales Pavilion, Inc., stockyard, Burlington, Washing- 
ton; Enumclaw Sales Pavilion stockyard, Enumclaw, Washington; Farm- 
ers Auction stockyard, Everson, Washington; Lynden Auction Market, 
Inc., stockyard, Lynden, Washington; Marysville Livestock Auction, 
Inc., stockyard, Marysville, Washington; Snohomish Auction Market 
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stockyard, Snohomish, Washington; and Tacoma Livestock Market 
stockyard, Spanaway, Washington, are now and at all times material 
herein were (1) stockyards posted under and subject to the provisions of 
the Act and (2) registered with the Secretary of Agriculture as market 
agencies selling livestock on a commission basis. Each is a privately 
owned and operated business subject to governmental regulation located 
in Northwest Washington which functions as a selling agent for con- 
signors of livestock for sale by public auction at the stockyard. Hereinaf- 
ter they will initially be referred to as the “Northwest Washington live- 
stock auction markets” and, alternatively, as “the markets,” “the auction 
yards,” “the auction markets” and “the stockyards-market agencies.” 

4. Under the customary trade practices and marketing procedures of 
the Northwest Washington livestock auction markets, which accord 
with prevalent practices and procedures at livestock auction markets 
throughout the United States, the purchase of livestock is on an “as is” 
basis, and full payment is due within one business day of purchase, 
unless otherwise expressly specified by auction market personnel prior 
to the sale of an animal in accordance with a different and express agree- 
ment reached previous to the sale. 

5. When animals are sold by an auction market on an “as is” basis, the 
purchaser buys the animals as he sees them with no guaranty that they 
are suitable for any purpose and he assumes the risk of subsequently dis- 
covered defects. 

6. When animals are sold at an auction market on a “subject” basis, 
the sale is contingent upon the animal meeting specified criteria (e.g. fit 
for human consumption, fit for dairy production). Should the animal fail 
to meet the specified “subject” criteria, there is no sale and the purchaser 
is not required to pay the seller for the animal. 

7. When cattle for slaughter are sold “subject,” the sale is contingent 
upon their passing federal inspection as being fit for human consump- 
tion and full payment is due within one business day after the animal 
has passed federal inspection. Such subject sales occur whenever the 
consignor has so directed or has not withheld permission from the mar- 
ket operator to offer the consigned animal in this manner and the mar- 
ket operator exercises such discretion in response to requests from pros- 
pective purchasers or in furtherance of the practice of auction markets 
in Northwest Washington to call attention to any defects in animals of 
which they are aware at the time of sale. 

8. During the period February 1972 through May 1974, respondents 
were regular purchasers at the Northwest Washington livestock auction 
markets as follows (CX 34): 
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Stockyard-Market Agency 


Farmers Auction 

Everson, Washington 
Snohomish Auction Market 
Snohomish, Washington 
Tacoma Livestock Market 
Spanaway, Washington 


Enumclaw Sales Pavilion 
Enumclaw, Washington 


Burlington Sales Pavilion, Inc. 


Burlington, Washington 


Lynden Auction Market, Inc. 
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Regular Packer Purchasers 


DeJong, Ferry, Mt. Vernon, 
Schenk (Lenz) & Kratzig 


DeJong, Hygrade, Mt. Vernon, 
Schenk (Lenz), McRae, Thorp 


Hygrade, Schenk (Lenz) 


Hygrade, Schenk (Lenz) 
Mt. Vernon 


DeJong, Ferry, Mt. Vernon, 


Schenk (Lenz), McRae 


DeJong, Ferry, Mt. Vernon, 


Lynden, Washington Schenk (Lenz), McRae 


Marysville Livestock Auction, Inc. 
Marysville, Washington 


DeJong, Ferry, Mt. Vernon, 
Hygrade, Schenk (Lenz), 
McRae, Kratzig, Thorp 


Buyers for respondents purchased a large percentage of the slaughter 
cattle sold at these auction markets and their attendance at the sales was 
considered necessary by the markets for their operations to be profita- 
ble. In addition to slaughter cattle, the markets also sold calves, dairy 
cattle and other kinds of livestock. 

9. (a) During the period February 8, 1972, to February 15, 1972, each 
respondent, individually or through its authorized representatives, with 
the exception of respondent Hygrade, signed a written document (CX 2) 
which stated, in essence, that all bids for slaughter cattle by respondents 
would thereafter be subject to the condition that the animal be found af- 
ter slaughter to be fit for human consumption by appropriate Govern- 
ment inspectors, and that, beginning March 1, 1972, payment for each 
animal would be delayed until the close of the third bank business day 
following the date when it was bid upon, at which time payment would 
be made if the animal either had been found fit for human consumption 
after slaughter or had not yet been slaughtered, and no payment would 
be made for any of such livestock found to be unfit for human consump- 
tion. Shortly after the written document was signed, copies were sent to 
all of the stockyards-market agencies except Tacoma Livestock Market. ” 

(b) On February 23, 1972, Marysville Livestock Auction, Inc., sent 
letters to each signatory of CX 2 in which it rejected the proposed pur- 
chasing policy and denounced it as an open violation of the Act (CX 3). 


2. Complainant tried unsuccessfully to refresh the memory of the operator of the 
Tacoma Livestock Market by showing him a copy of his prior affidavit, which apparently 
indicated that he also received a copy of the written document (CX 2) in 1972 (Tr. 
321-324). 





612 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 607 


The owner of Farmers Auction informed some of the packers shortly af- 
ter receiving CX 2 that he would not, as a general rule, sell livestock to 
them on a subject basis. All of Farmers Auction’s literature and forms, 
including buyers’ invoices, indicated that all sales were “as is.” Farmers 
Auction also had a sign posted at the sales ring specifying that all 
guarantees of livestock were between buyer and seller and that all sales, 
unless otherwise specified, were “as is”. Lynden Auction Market, Inc., 
did not accept the terms of CX 2, called Mr. Hoskin of the Packers and 
Stockyards Administration in Portland, Oregon, to report its receipt, 
continued to rely on a sign posted in the auction ring stating that all 
sales were on an “as is” basis, and was under the impression that its sales 
were on an “as is” basis. There is no evidence that Lynden Auction 
Market made any other effort to communicate its rejection of the pro- 
posal to the packers prior to conversations it had with DeJong sometime 
subsequent to July 25, 1972. 

Burlington Sales Pavilion, Inc., refused to accept the terms of the 
1972 subject basis letter (CX 2) and had signs to the effect that all cattle 
were sold on an “as is” basis. An announcement was made prior to the 
sale of a particular animal if it was going to be sold “subject.” There is no 
evidence that Burlington Sales Pavilion, Inc., made any other effort to 
communicate its rejection of the proposal to the packers. At Snohomish 
Auction Market, if an animal were to be sold subject, a specific an- 
nouncement to that effect was made. There is no evidence that 
Snohomish Auction Market made any other effort to communicate its 
rejection of the proposal to the packers. 

(c) On March 8 and 9, 1972, the Packers and Stockyards Ad- 
ministration sent letters to the respondents who signed CX 2 advising 
them that it considered their arrangement to be a violation of the Act 
and that further administrative action in this regard would be necessary 
if they did not “reconsider” such arrangement (CX 4-9). The letters from 
the Packers and Stockyards Administration did not request written 
responses from respondents (CX 4-9). 

(d) From February 1972 through the end of March 1974, none of 
the respondents other than DeJong attempted to buy cattle on a “sub- 
ject” basis except as they had done traditionally (particular animals with 
visible defects, or which had elicited no or very low bids when offered “as 
is,” etc.), did not attempt to implement the policy outlined in CX 2 and 
paid for all cattle purchased at the respective Northwest Washington 
livestock auction markets. 

(e) Respondent Lenz, during the period February 1972 through the 
end of March 1974, complied fully with the terms of “reconsideration” 
expressed in the Hoskin’s letter to him (CX 7); purchased all livestock on 
an “as is” basis (Tr. 251, 327, 370, 487, 516, 583-84, 586, 597-98, 733); 
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made timely payment for all cattle purchased (Tr. 251, 327, 402, 516, 
736) and communicated no request, requirement or suggestion to any 
auction yard, other than his signing of CX 2, that he be allowed to pur- 
chase on a subject basis (Tr. 345, 370, 388, 404-05, 515, 584, 610, 733). 
However, see finding 13 (b), infra. 

10. (a) Respondent DeJong failed to pay for the following purchases 
of cattle found after slaughter to be unfit for human consumption: 


Date of Purchased Weight of Purchase 
Purchase at Cow (lbs.) Price 


5/30/72 Marysville Livestock Auction 1055 $ 189.90 
7/11/72 Marysville Livestock Auction 1080 237.60 
7/13/72 Snohomish Auction Market 860 146.20 
7/25/72 Lynden Auction Market 1230 280.44 
8/1/72 Marysville Livestock Auction 880 178.64 
8/8/72 Marysville Livestock Auction 1190 249.90 
9/19/72 Lynden Auction Market 1255 252.25 
10/3/72 Lynden Auction Market 1285 300.69 
11/9/72 Snohomish Auction Market 1500 355.50 
11/9/72 Farmers Auction 1290 251.55 
3/13/73 Lynden Auction Market 925 185.00 


In each of these transactions, the respective market paid the animal’s 
consignor, even though the purchaser failed to pay the market for the 


livestock (Tr. 36, 131-32, 200-02, 464-67, 534-35). 

(b) On June 16 and October 18, 1972, Marysville Livestock Auction, 
Inc., sent statements to respondent DeJong seeking payment for the 
aforesaid cattle purchases on May 30, July 11, August 1 and August 8, 
1972 (CX 10, 11). By letters dated July 7, July 20 and August 14, 1972, 
Marysville Livestock Auction, Inc., notified the Packers and Stockyards 
Administration of respondent DeJong’s failure to pay for these cattle 
purchases (CX 12). Farmers Auction notified the Packers and Stock- 
yards Administration of DeJong’s failure to pay for livestock purchased 
at its stockyard (Tr. 132). 

(c) By letters dated July 11, 1972, and January 30, 1973, the Pack- 
ers and Stockyards Administration advised respondent DeJong that its 
failure to pay for livestock purchased at the stockyards owned by Marys- 
ville Livestock Auction, Inc., and Farmers Auction constituted viola- 
tions of the Act and the regulations and requested DeJong to make the 
appropriate payments for such livestock (CX 13, 14). 

11. On December 29, 1972, in a State of Washington administrative 
proceeding, DeJong was ordered to “remit to the three livestock auctions 
(Marysville, Snohomish, Lynden) the purchase price of the animals cited 
in the notice of hearing” (RX 2). United States Department of Agricul- 
ture, Packers and Stockyards Administration, personnel had testified at 
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said hearing (Tr. 655-56). That decision also indicated that should 
DeJong fail to pay as specified in the decision, its State license would be 
suspended until it complied (RX 2). The State administrative proceeding 
was appealed by DeJong and on appeal, the Whatcom County Superior 
Court of the State of Washington granted summary judgment (hereinaf- 
ter State Court ruling) for DeJong reversing the decision of the Director 
of Agriculture (RX 3). The State Court ruling found that the auction 
markets were placed on notice as to the conditions under which DeJong 
would purchase and that the markets chose to accept DeJong’s bids on 
those conditions. That decision was not appealed by the State Depart- 
ment of Agriculture. 

12. (a) On April 3, 1974, shortly after the State Court ruling became 
final, DeJong sent written notices to all of the Northwest Washington 
livestock auction markets that, beginning May 1, 1974, DeJong’s pur- 
chases of cattle at livestock sales would be subject to the conditions 
specified in CX 2, the February 1972 subject basis letter (CX 15). Re- 
spondents Hygrade, Ferry and Mt. Vernon sent similarly drafted letters 
during April 1974 to the Northwest Washington livestock auction mar- 
kets. Ferry notified them that beginning April 29, 1974, its purchases of 
animals at the markets would be subject to the conditions that payment 
for such livestock would be delayed for three bank days after the date of 
bid pending a determination as to whether such livestock were fit for hu- 
man consumption, and that there would be no payment for any of such 
livestock found after slaughter within the three days to be unfit for hu- 
man consumption (CX 17). Mt. Vernon’s letters were to the same effect 
as Ferry’s, but the operative date of these conditions was stated as May 
1, 1974 (CX 18). Hygrade notified the markets that beginning May 1, 
1974, it would withhold the average per head cost of two slaughter ani- 
mals for three bank days pending a determination of fitness for human 
consumption and there would be no payment for unfit cattle slaughtered 
within three days (CX 16). 

(b) A meeting was held at the Tacoma Livestock Market, Spanaway, 
Washington, on April 15, 1974, to discuss and implement a response to 
these April 1974 notices. All of the Northwest Washington livestock 
auction market owners or their representatives, a number of area farm- 
ers, officials from the Packers and Stockyards Administration, the State 
of Washington Department of Agriculture, and national officials from 
the markets’ marketing association attended. The consensus of the 
market operators and the farmers in attendance was that they would not 
accede to the demands of the packers. Accordingly, a form letter was 
drafted and signed by all of the market agency operators or their repre- 
sentatives (CX 22A). The form letter was used as a model by the markets 
to notify the packers that the purchasing terms of April 1974 letters 
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were rejected. After the meeting, all of the market. operators send re- 
sponses to respondents Hygrade, Mt. Vernon, Ferry and DeJong advis- 
ing them that their bids for livestock could not be accepted until they re- 
scinded their announced subject basis purchasing policy (CX 19, 20, 21, 
22, 22A, 23, 24, 25). Farmers Auction and Snohomish Auction Market 
notified John F. Lenz, by letter, that purchases of livestock would con- 
tinue on an “as is” basis and that no bids would be accepted until the 
subject basis purchasing policy was rescinded (CX 22, 25; Tr. 145-49, 
204-06, 246-47). 

Additionally, after the effective date of the packers’ letters, most of 
the market operators or their personnel announced, in explicit terms, 
prior to the sales that all cattle were being sold on an “as is” basis (Tr. 
709, 338-39, 208-09, 296). 

13. (a) During the period May 1, 1974, through May 15, 1974, the 
Northwest Washington livestock auction markets, at which respondents 
were regular purchasers, conducted their scheduled weekly sales but no 
cattle purchases were made by any of the respondents. Such purchase 
bids as were made by respondents were understood by the markets to be 
on a “subject basis” even though the cattle were offered “as is”. The bids 
were rejected on that basis and at no time did any of the respondents 
protest the refusal of the bids or announce that they wre acceding to the 
markets’ “as is” policy. Such bids as were thereafter made by respond- 
ents were considered to be in jest. Although none of the respondents spe- 
cifically announced at the time of making a bid that it was being made 
on a “subject basis”, everyone in attendance at the sales understood their 
bids to be so conditioned and it is found that there was a definite and 
clear meeting of the minds on this point by each of the respondent pack- 
ers and the markets conducting the auction sales. 

(b) Respondent Schenk [i.e., Lenz] did not send a written notice in 
April of 1974 as did the other respondents. His conduct was basically 
one of complete inaction. As was the case with the other respondents, he 
or his agent attended but did not purchase any livestock offered at the 
markets during the period May 1, 1974, through May 15, 1974, and his 
order buyers, while in attendance at the sales, indicated to the market 
operators that Schenk would not buy livestock on an “as is” basis at these 
sales. He gave every appearance to the market operators of supporting 
the other respondent packers and that he was withholding bids until 
such time as the animals were offered on a “subject-basis”. If he had indi- 
cated that he was desirous of purchasing cattle on an “as is” basis his 
bids would have been accepted, but he and his representatives did not 
bid. The explanation that he proffered at the hearing that he decided to 
purchase cattle elsewhere because they were then available at a lower 
price is not plausible in the circumstances. It is found that his decision, 





616 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 607 


to not bid on cattle offered during this period “as is” by the markets 
which normally supplied his needs, was deliberately intended to show 
his support of the other respondent packers and to maintain the solidar- 
ity of their announced position (Tr. 154-55, 339-41, 370, 391-93, 
407-08, 486-87, 521, 540-43, 595-96, 735-39). 

(c) Over the last two weeks of May 1974, respondents DeJong, Hy- 
grade, Ferry and Mt. Vernon issued notifications to the stockyards- 
market agencies rescinding their “subject” basis purchase conditions. 
During the last two weeks of May 1974 or shortly thereafter, John F. 
Lenz advised the markets with which he dealt that he would, in the fu- 
ture, agree to discontinue any attempt to purchase livestock on a subject 
basis and would resume buying livestock on an “as is” basis (Tr. 154, 212, 
344-45, 484-87). 

Furthermore, the respondents resumed their regular purchases of live- 
stock at all of the Northwest Washington livestock auction markets be- 
ginning on or about May 16, 1974 (CX 34; Tr. 157-58, 230-31, 399, 
484-88). 

14. The actions by respondents to effectuate the sales conditions they 
proposed to the Northwest Washington livestock auction markets were 
predicated on the increased use of antibiotics by dairy farmers treating 
their own herds whose cull cattle are the principal type of livestock pur- 
chased by respondents at those markets. Respondents have asserted, and 
it is found, that this increased use of antibiotics has allowed farmers to 
send a greater number of sick animals to the markets which give the ap- 
pearance of being in good health only to be, with increasing frequency, 
condemned upon post-mortem inspection by health authorities. Re- 
spondents took their actions to discourage such practices and shift the 
burden of loss of diseased cattle back to the consignors. 

The apparent belief by respondents that their proposals would be of 
overall benefit to cattle consignors in general, as well as to themselves, 
was not shared by the market operators who have testified that in their 
opinion, in addition to the added delay in payment of purchase prices to 
consignors of slaughter cattle, farmers buying replacement animals for 
their dairy herds would demand similar conditional sales and the ulti- 
mate result of the proposals would be added administrative problems 
and expense to the markets. In short, each group had valid business rea- 
sons for its position on the respective merits of “as is” and “subject” 
sales. 

15. As to be immediately preceding finding, Finding 14, packers 
“normally buy in the same trade areas,” and over a period of years, they 
know “what their average condemnation rate is going to be and this is 
part of their cost and actually figured in their purchase price of the live- 
stock” (Tr. 39). The condemnation rates on slaughtered cattle in the 
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State of Washington are not out of line with the rest of the United 
States (Tr. 58-59). DeJong’s condemnation rate on cattle from July 1, 
1973, through June 30, 1974, was 1.14% (Tr. 78-79, 104). In 1973, Hy- 
grade’s Tacoma, Washington, condemnations were 24 head out of 
17,000, or .14%; in 1974, 57 head out of 30,000, or .19%; and in 1975, 
99 head out of 40,000, or .24% (Tr. 699-700, 718-719; all figures ap- 
proximations). 

There are “literally hundreds of things an inspector can condemn a 
cow for” (Tr. 80). There are “many types of condemnations that no one 
can ascertain what caused them,” i.e., whether the farmer or the packer 
was responsible for the condemnation (Tr. 102). 

16. As to Findings 6 and 7, supra, animals are sold at auction markets 
in Northwest Washington (and in the entire United States) on a “sub- 
ject” basis only on very rare occasions. Except for the activities of re- 
spondents involved in this proceeding, prospective purchasers at an auc- 
tion market request that an animal be sold “subject” only if they notice 
some defect which raises a question as to the fitness of the animal which 
has not been noticed by the auction market employees. If the defect is 
noticed by the auction market employees, they ordinarily announce that 
the animal will be sold “subject” (Tr. 28-35, 74-75, 120-122, 224, 250, 
315, 366, 383, 387, 447, 462, 525, 553, 571, 701). Full payment is due 
for an animal purchased “subject” within one business day after it has 
been determined that such animal has passed Federal inspection (Tr. 35). 

17. It would not be practicable or lawful for an auction market 
operator to sell a particular animal in the auction ring with some of the 
prospective buyers bidding on a “subject” basis and other prospective 
buyers bidding on the same animal on an “as is” basis. During the sale of 
an animal at auction, the auctioneer’s chant indicates a certain price, 
e.g., “26” (i.e., $26 per cwt.). A prospective buyer indicates his bid at that 
price vocally or by a movement of his finger, a wave of his hand, a nod of 
his head, etc. (Tr. 30-31, 296). Since the price that a prospective buyer is 
willing to bid varies depending on whether an animal is being sold “sub- 
ject” or “as is,” a bid recognized by the auctioneer, e.g., “26,” could not 
mean “subject” to some prospective buyers and “as is” to others, any 
more than it could mean dollars to some prospective buyers and pesos to 
others. An agreement by an auction market operator that a bid by one 
prospective buyer (or a few buyers) is “subject” while the bids on the 
same animal by others are “as is” would be unjustly discriminatory and, 
therefore, unlawful under the Act (Tr. 31-32, 39, 53-54, 60-61). 

18. The letter signed in February 1972 by the respondents, except Hy- 
grade, referred to in Findings 9 and 12, supra, reads as follows (CX 2): 
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FEBRUARY 1972 LETTER (CX 2) 
TO WHOM IT MAY CONCERN: 


The undersigned packers have been realizing unusual- 
ly heavy losses from cattle purchased by them at auc- 
tion for slaughter which are condemned as unfit for 
human consumption due to the presence of infection, 
disease or medicines and drugs in their systems. These 
losses must stop! Accordingly, the undersigned pack- 
ers hereby notify you that all bids which they make in 
the future will be made upon the condition that the 
animal will be found to be fit for human consumption 
by appropriate Government inspectors. In order to en- 
force this policy, we will pay for auctioned animals as 

follows beginning March 1, 1972: 

1. Animals slaughtered within three (3) bank busi- 
ness days after the date of the bid will not be paid 
for if they are found to be unfit for human con- 
sumption by appropriate Government inspectors. 
Immediately upon condemnation, the packer will 
notify the market agency of the condemnation by 
telephone, and a copy of the condemnation slip will 
be mailed to the market agency from which the 
animal was obtained. 


. If any animal is not slaughtered within three (3) 
bank business days after the date of the bid, or if it 
is slaughtered within that time and found to be fit 
for human consumption, payment will be made by 
check mailed at the close of the third bank business 
day following the date of the bid. 


This letter was signed by the undersigned individuals 
on the dates indicated opposite their names. 


DeJong Packing Co. — Doyle DeJong DATE: Feb. 8, 1972 
McRae Packing — Jack McRae DATE: Feb. 8, 1972 
Florence Packing Co., Inc. — Nils Lindahl DATE: Feb. 8, 1972 
Kratzig Meat Co. — Robert V. Kratzig DATE: Feb. 8, 1972 
Ferry Bros., Inc. — Wm. McCauley DATE: Feb. 8, 1972 
Galbreath Packing Co. — Jess Galbreath DATE: Feb. 8, 1972 
F. Weber, Inc. — Fred Weber DATE: Feb. 8, 1972 
Mount Vernon Meat Co., Inc. — Ear] Martin DATE: Feb. 8, 1972 
Thorpe Meats — Gene C. Thorpe DATE: Feb. 8, 1972 
Joe A. Just — P.D.& J Meats DATE: Feb. 11,1972 
DATE: Feb. 14,1972 
Schenk Packing Co., — John F. Lenz DATE: Feb. 15, 1972 
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19. The State of Washington administrative proceeding and the What- 
com County Superior Court proceeding referred to in Finding 11, supra, 
related to the first six transactions itemized in Finding 10 (a), supra, in- 
volving respondent DeJong’s failure to pay for purchases of cattle. The 
State proceedings did not involve the other five transactions itemized in 
Finding 10 (a). The State Court judgment was served on counsel for the 
State Department of Agriculture on February 14, 1974, and filed on 
February 15, 1974 (RX 3). The State had 30 days within which to file an 
appeal (Tr. 648). Accordingly, the time for appeal expired on or about 
Monday, March 18, 1974. 

20. The letters from Hygrade, DeJong and Mt. Vernon to the auction 
markets announcing a change to “subject” purchasing, referred to in 
Finding 12 (a), supra, all had an effective date of May 1, 1974 (CXs 15, 
16, 18). Hygrade’s letter was dated April 2, 1974, DeJong’s was dated 
April 3, 1974, and Mt. Vernon’s was undated. Ferry’s letter is virtually 
identical to Mt. Vernon’s except that Ferry’s is dated April 29, 1974, and 
effective April 29, 1974 (CX 17). The complete text of the letters fol- 
lows: 


DEJONG’S 1974 LETTER 


April 3, 1974 
TO WHOM IT MAY CONCERN: 


On and after May 1, 1974, all slaughter cattle pur- 
chased by our company at any livestock sale will be 
purchased under the conditions we sent you in a letter 
in February 1972. 


MT. VERNON’S 1974 LETTER 
TO WHOM IT MAY CONCERN: 


Beginning May 1, 1974, all cattle purchased by us 
for slaughter at your auction will be purchased upon 
the condition that they will be found to be fit for hu- 
man consumption by the federal meat inspector. We 
will pay for these cattle as follows: 


1. Animals slaughtered within three (3) bank busi- 
ness days after the date of the bid will not be paid 
for if they are found to be unfit for human con- 
sumption by appropriate government inspectors. 
Immediately upon condemnation, the packer will 
notify the market agency of the condemnation by 
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telephone and a copy of the condemnation slip will 
be mailed to the market agency from which the 
animal was obtained. 


. If any animal is not slaughtered within three (3) ju- 
dicial days after the date of the bid, or if it is 
slaughtered within that time and found to be fit 
for human consumption, payment will be made by 
check mailed at the close of the third judicial day 
following the date of the bid. 


FERRY’S 1974 LETTER 


April 29, 1974 


TO WHOM IT MAY CONCERN: 


This is to notify you that beginning April 29, 1974, 
all bids made by the undersigned will be made upon 
the condition that the animal purchased will be found 
to be fit for human consumption by the appropriate 
government inspectors. 

In the future we will pay for animals purchased at 
auction as follows: 


1. Animals slaughtered within three (3) bank busi- 
ness days after the date of the bid will not be paid 
for if they are found to be unfit for human con- 
sumption by appropriate government inspectors. 
Immediately upon condemnation, the packer will 
notify the market agency of the condemnation by 
telephone, and a copy of the condemnation slip will 
be mailed to the market agency from which the 
animal was obtained. 


. If any animal is not slaughtered within three (3) ju- 
dicial days after the date of the bid, or if it is 
slaughtered within that time and found to be fit 
for human consumption, payment will be made by 
check mailed at the close of the third judicial day 
following the date of the bid. 


The two numbered paragraphs of Mt. Vernon’s letter are identical to 
the two numbered paragraphs of Ferry’s letter; and such paragraphs are 
identical to the two numbered paragraphs of the packer’s February 1972 
letter (CX 2), except that in 1974, both Mt. Vernon and Ferry changed 
the phrase “bank business day(s),” where it appeared twice in paragraph 
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numbered two of the letters, to “judicial day(s);” but in paragraph num- 
bered one, neither Mt. Vernon nor Ferry changed the phrase “bank busi- 
ness days” to “judicial days.” 


HYGRADE’S 1974 LETTER 
April 2, 1974 


Commencing May 1, 1974, Hygrade Food Products 
will revise its policy of purchasing livestock sale yard 
cattle. 

The following policy will be instigated: 

(1) Payment will be withheld on the average per 
head cost of two slaughter animals. The re- 
mainder of the proceeds will be sent as usual. 
When all cattle pass federal inspection, the 
total proceeds will be transmitted to the sale 
yards. 

Cattle slaughtered within three bank days 
and found unfit for human consumption will 
not be paid for. The company will notify the 
livestock auction yard by telephone in the 
event an animal is condemned. A government 
condemnation slip will be sent to the sale yard 
as proof of condemnation. 

Any cattle not slaughtered within three bank 
days will not be subject to these terms. Any 
cattle that are found unfit for human con- 
sumption in this period of time will be the 
packer’s responsibility. 

If you have any questions regarding this matter, 

please feel free to call us. 


Sam Wilson, Manager of the Fresh Meat Division of Hygrade’s 
Tacoma, Washington, plant, who signed the foregoing letter, admitted 
that under that letter “the policy would be that Hygrade Food Products 
would purchase all animals on a subject to basis” (Tr. 704).* Mr. Wilson 
testified that withholding the average cost of two animals would be ade- 
quate to protect Hygrade as to any animals purchased at a particular 
sale which did not pass Government inspection (Tr. 704-705; see, also, 
Finding 15, supra, as to Hygrade’s low condemnation rate). 

Mr. Wilson testified that the decision as to Hygrade’s purchasing cat- 


3. Previously, Hygrade’s attorney had repeatedly attempted (at times succe.3fully) to 
lead auction market witnesses to say that Hygrade’s policy, under the letter, would be to 
buy all animals “as is” except for two (Tr. 174, 237, 359-361, 454, 568-569). 
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tle on a subject basis effective May 1, 1974, was not his decision, but 
rather “was a company decision” reached after discussing the matter 
with “our officers and people” (Tr. 705) and “legal counsel” (Tr. 719); 
that the decision was made as a result of the State Court decision re- 
ferred to in Findings 11, 12 and 19, supra (Tr. 703); that he did not con- 
sult with other packers as to the matter; and that it was an independent 
decision of Hygrade (Tr. 705). Mr. Wilson further testified (Tr. 713): 


Q. Did Hygrade at any time join with the other pack- 
ers in the northwest, any of those in these proceed- 
ings or others, in setting policies? 


A. Not to my knowledge. 


Mr. Wilson admitted that prior to sending the letter of April 2, 1974, 
he had heard “trade talk” as to other packers purchasing only on a 
subject basis beginning May 1, 1974; but he testified that the decision to 
send Hygrade’s letter of April 2, 1974, was made independently from 
such trade talk. Specifically, Mr. Wilson testified (Tr. 726-727): 


JUDGE PALMER: When you drafted and sent out 
the letters of April 2, 1974, and we're talking about 
Exhibit 16, were you aware that other packing houses 
were also sending out letters at that time? 


THE WITNESS: No, I was not aware that they 


were. 


JUDGE PALMER: Were you aware that packing 
houses intended not to buy meat at the sale yards un- 
less they were sold on a subject basis during the 
month of May, or starting May 1, 1974? 


THE WITNESS: I did not know that for a fact. 
Tr PALMER: Had you heard something about 
1t! 

THE WITNESS: There was trade talk. 

JUDGE PALMER: All right, sir, that’s sufficient. 
Anything further, Mr. Henriot? 

REDIRECT EXAMINATION 
BY MR. HENRIOT: 


Q. Was your decision to send out the letter of April 
2, the revised policy, made independent of any trade 
talk? 
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A. It was made independently from any trade talk. 
It had no effect. 


JUDGE PALMER: In other words, there was trade 
talk but you didn’t actively sit down with any of the 
packers and discuss not buying cattle? 


THE WITNESS: Absolutely not. 
JUDGE PALMER: There were no meetings be- 


tween you and the other respondents here? 


THE WITNESS: No, sir. 


Hygrade’s Tacoma, Washington, plant has condemnations in other 
species of livestock (Tr. 720-721), but Hygrade’s letter of April 2, 1974, 
related only to cattle. In addition, Hygrade is a national packer, slaugh- 
tering livestock throughout the United States (Tr. 720), but Hygrade did 
not attempt to institute a “subject” purchasing policy in any area of the 
country other than in Northwest Washington. 

Of the four packers involved in the present appeal, each of which sent 
letters advising the auction markets that on or about May 1, 1974, they 
would only purchase cattle on a “subject” basis, two did not offer any 
testimony (Mt. Vernon and Ferry), and Hygrade offered testimony only 
from Sam Wilson, who did not have authority to make the decision as to 
Hygrade’s policy (Tr. 705). 

21. With respect to the February 1972 letter signed by all of the re- 
spondents except Hygrade (CX 2; Finding 18, supra), Mr. Wilson testi- 
fied that he “talked to our people in the company [i.e., Hygrade] and told 
them that I had seen this letter,” but that “{t]here really wasn’t any re- 
sponse. They just continued to keep our policy on an “as is basis” (Tr. 
720). 


CONCLUSIONS OF LAW 


I. The Respondents, Other Than Hygrade, Entered Into an Unlawful 
Conspiracy in February 1972, Which Did Not End Prior to Mid- 
May 1974. 


This case is quite unusual! “Conspirators seldom sign articles of part- 
nership in crime which may thereafter be conveniently put into evidence 
by the prosecution.” United States v. Morris, 225 F.2d 91, 95 (C.A. 7), 
certiorari denied, 350 U.S. 901. See, also, Allen v. United States, 4 F.2d 
688, 691 (C.A. 7). But here, respondents, other than Hygrade, signed 
and circulated to auction stockyards in Northwest Washington an un- 
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lawful, conspiratorial agreement in February 1972 (CX 2; Findings 9 
and 18, supra). As stated by Judge Palmer with respect to the agreement 
(Initial Decision, pp. 24-25): 


The obvious tenor of the document is threatening 
and coercive. * * * The meaning of the document 
was not unclear to the recipient markets. They under- 
stood it to be what it was — an ultimatum by their 
major customers. Without the patronage of these cus- 
tomers, the markets could not profitably conduct their 
business. Upon receipt of this ultimatum, it is no 
wonder that the markets sought Government aid in 
order to resist. 


Under the Packers and Stockyards Act regulatory program, livestock 
auction market operators, who are defined in the Act as “market agen- 
cies” (7 U.S.C. 201 (2) ), and who generally also meet the statutory defi- 
nition of “stockyard owner” (7 U.S.C. 201 (a) ), have the right and duty 
to determine whether livestock will be sold “subject” or “as is.” * How- 
ever, the respondents, other than Hygrade, acting collectively in Febru- 


4. § 307 Unreasonable or discriminatory practices generally; rights of stockyard owner 
of management and regulation. 

(a) It shall be the duty of every stockyard owner and market agency to establish, ob- 
serve, and enforce just, reasonable, and nondiscriminatory regulations and practices in re- 
spect to the furnishing of stockyard services, and every unjust, unreasonable, or discrim- 
inatory regulation or practice is prohibited and declared to be unlawful. 

(b) It shall be the responsibility and right of every stockyard owner to manage and regu- 
late his stockyard in a just, reasonable, and nondiscriminatory manner, to prescribe rules 
and regulations and to require that persons engaging in or attempting to engage in the pur- 
chase, sale, or solicitation of livestock at such stockyard to conduct their operations in a 
manner which will foster, preserve, or insure an efficient, competitive public market. 
* * *(7U S.C. 208). 

§ 203.8 Statement with respect to regulations and practices of stockyard owners and 
market agencies. 

(a) * * * Stockyard owners and market agencies have the statutory right and duty to 
establish, observe, and enforce regulations and practices, which are not unreasonable or 
unjustly discriminatory, with respect to the furnishing of stockyard services. 

; 

(d) Livestock owners today have many alternative methods of buying and selling live- 
stock which were not available at the time the Packers and Stockyards Act became law. 
Terminal livestock markets and auction markets compete with each other as well as other 
marketing channels, and stockyard owners and market agencies must continually seek 
ways to improve services and facilities offered to livestock owners. Subject to reasonable 
regulation, the right to control and conduct the business of a public stockyard remains in 
the stockyard company * * *.(9 CFR 203.8). 
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ary 1972, attempted to usurp that right and duty by forcing the auction 
market operators in Northwest Washington to sell all slaughter cattle to 
them on a “subject” basis. 

Prior to the agreement, respondents paid for cattle, which had no ob- 
servable defects but which were later condemned, at the price deter- 
mined by competitive bidding. Under the agreement, the price paid by 
respondents for such cattle would be reduced to zero. Hence with respect 
to such animals, the agreement was a price fixing agreement, i.e., an 
agreement to pay nothing for such animals. 

Respondents attempt to argue the reasonableness of their agreement, 
but it is well settled that the “rule of reason” does not apply to price fix- 
ing agreements. They are illegal per se because they inherently restrict 
competition and restrain commerce.*® As stated in United States v. 
McKesson & Robbins, 351 U.S. 305, 309-310. 


It has been held too often to require elaboration now 
that price fixing is contrary to the policy of competition 
underlying the Sherman Act and that its illegality does 
not depend on a showing of its unreasonableness, since it 
is conclusively presumed to be unreasonable. It makes no 
difference whether the motives of the participants are 
good or evil; whether the price fixing is accomplished by 
express contract or by some more subtle means; whether 
the participants possess market control; whether the 
amount of interstate commerce affected is large or 
small; or whether the effect of the agreement is to raise 
or to decrease prices (footnotes omitted). 


No one would even attempt, at this late date, to justify an agreement 
among competitors to pay $18 per cwt. for a certain type of slaughter 
cow. Why respondents think they can justify an agreement among them- 
selves to pay zero dollars per cwt. for a certain type of slaughter cow 
(i.e., one later condemned) is beyond comprehension. 

It is difficult to imagine a clearer case of an “unfair” practice—unfair 
to the market operators, who have the right and duty to determine what 
selling and payment practices will be in effect at their markets; and un- 


5. Northern Pacific R. Co. v. United States, 356 U.S. 1, 5; United States v. McKesson & 
Robbins, 351 U.S. 305, 308-316; Schwegmann Bros. v. Calvert Corp., 341 U.S. 384, 386; 
Kiefer-Stewart Co. v. Seagram & Sons, 340 U.S. 211, 213; United States v. Paramount Pic- 
tures, 334 U.S. 131, 143; United States v.Gypsum Co., 333 U.S. 364, 400; United States v. 
Line Material Co., 333 U.S. 287, 305-315; United States v. Masonite Corp., 316 U.S. 265, 
274-282; United States v. Socony- Vacuum Oil Co., 310 U.S. 150, 212-228; Ethyl Gasoline 
Corp. v. United States, 309 U.S. 436, 458; United States v. Trenton Potteries, 273 US. 
392, 396-401. 
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fair to the consignors, who have the right to expect their agent, the 
market operator, to represent their best interests. Likewise, it is diffi- 
cult to imagine a clearer case of a conspiracy to manipulate or control 
prices or otherwise restrain commerce. Hence the agreement violated 
§§ 202 (a), (e) and (g) of the Act.® 

Respondents’ conduct was an attempt to exercise brute force to coerce 
the Northwest Washington auction markets into acceding to their de- 
mands. This is precisely what the Act was designed to prevent. It was 
the fear of Congress that packers would exercise their market power to 
control stockyards and livestock prices that led to the passage of the 
Packers and Stockyards Act. As stated in Stafford v. Wallace, 258 U.S. 
495, 514, in explaining the circumstances leading to the enactment of 
the Packers and Stockyards Act: 


The chief evil feared is the monopoly of the packers, 
enabling them unduly and arbitrarily to lower prices to 
the shipper who sells, and unduly and arbitrarily to in- 
crease the price to the consumer who buys. Congress 
thought that the power to maintain this monopoly was 
aided by control of the stockyards.’ 


In addition to agreeing to manipulate the price of cattle condemned 
after slaughter (by reducing the price from the amount established by 


competitive bidding to zero), respondents admit that the agreement 
would have affected the price of other cattle not condemned (by increas- 
ing the price of such cattle, respondents contend). But under the authori- 
ties cited in footnote 5, supra, a price fixing agreement is illegal per se ir- 
respective of whether it results in raising or lowering prices. 


6. § 202 Unlawful practices enumerated. 

It shall be unlawful with respect to livestock, meats, meat food products, livestock prod- 
ucts in unmanufactured form, poultry, or poultry products for any packer or any live poul- 
try dealer or handler to: 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or device 
in commerce; or 

(e) Engage in any course of business or do any act for the purpose or with the effect of 
manipulating or controlling prices in commerce, or of creating a monopoly in the acquisi- 
tion of, buying, selling, or dealing in, any article in commerce, or of restraining commerce; 
or 

(g) Conspire, combine, agree, or arrange with any other person to do, or aid or abet the 
doing of, any act made unlawful by subdivisions (a)—(d), or (e) of this section (7 U.S.C. 
192). 

7. Accord: Denver Stock Yard Co. v. Livestock Ass’n, 356 U.S. 282, 289-290; Crosse & 
Blackwell Company v. F.T.C., 262 F.2d 600, 604 (C.A. 4). 
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Respondents contend, and Judge Palmer found, that respondents had 
sound business reasons for their actions. But the existence of “sound 
business reasons” is “not a defense to a proven conspiracy to fix prices” 
(Advertising Special Nat. Ass'n v. Federal Trade Com’n, 238 F.2d 108, 
118 (C.A. 1)) even if “from other points of view the [price fixing] ar- 
rangements might be deemed to have desirable consequences” (U.S. v. 
Masonite Corp., 316 U.S. 265, 276). Accord: U.S. v. Socony- Vacuum Oil 
Co., 310 U.S. 150, 221-222. 

In addition to violating the sections of the Act referred to above, re- 
spondents, by entering into the agreement, failed to conduct their buy- 
ing operations “in competition with, and independently of, other pack- 
ers,” and, therefore, violated § 201.70 of the regulations (9 CFR 
201.70).® 

Judge Palmer concluded that respondents violated the foregoing sec- 
tions of the Act and regulations, but his initial decision is silent as to 
complainant’s request that he also find that respondents violated 
§ 201.69 of the regulations, which provides (9 CFR 201.69). 


§ 201.69 Furnishing information to competitor buyers. 

No packer, dealer, or market agency, in connection 
with transactions subject to the provisions of the act, 
shall, in person, or through employed buyers, for the 
purpose of restricting or limiting competition, manipu- 
lating livestock prices, or controlling the movement of 
livestock, prior to, or during the conduct of, his buying 
operations: (a) Furnish competitor packers, dealers, 
market agencies, or their buyers or representatives, 
similarly engaged in buying livestock, with information 
concerning his proposed buying operations, such as the 
species, classes, volume of livestock to be purchased, or 
prices to be paid for; or (b) furnish any other buying in- 
formation to competitor buyers. 


Without discussing the matter, Judge Palmer failed to include in his 
cease and desist order the prohibition, requested by complainant, 
against “furnishing any information of such buying operations to any 
other packer or livestock buyer.” Respondents clearly violated § 201.69 
of the regulations by furnishing each other with information as to their 
proposed buying operations, i.e., that beginning March 1, 1972, they 


8. § 201.70 Restriction or limitation of competition between packers and dealers pro- 
hibited. 

Each packer and dealer engaged in purchasing livestock, in person or through employed 
buyers, shall conduct his buying operations in competition with, and independently of, 
other packers and dealers similarly engaged. (9 CFR 201.70). 





628 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 607 

would pay nothing for condemned cattle notwithstanding their competi- 
tive bids for such cattle made at public auction markets. Such informa- 
tion was for the purpose of restricting or limiting competition since, 
under the agreement, they would jointly refuse to pay the price deter- 
mined by competitive bidding for cattle later condemned. The respond- 
ents undoubtedly knew that a group effort would be necessary to force 
the auction operators to acquiesce in such a drastic change. Such an 
agreement was for the purpose of manipulating prices since, under the 
agreement, none of the respondents would thereafter pay anything for 
condemned cattle, notwithstanding the price determined by competitive 
bidding. Accordingly, respondents violated § 201.69 of the regulations, 
as well as the other sections of the Act and regulations previously dis- 
cussed. 

However, even if § 201.69 of the regulations had never been promul- 
gated, since respondents furnished information of their buying opera- 
tions to each other in pursuance of the unlawful conspiracy referred to 
above, it would be appropriate to include a prohibition of such activity in 
the cease and desist order. In the circumstances, I am broadening the 
cease and desist order to include the provisions requested by complain- 
ant in this respect. 

The February 1972 agreement by respondents, other than Hygrade, 
was in and of itself an unlawful conspiracy. While under some Federal 
statutes a conspiracy must be evidenced by an overt act before a viola- 
tion of law occurs, there is no such requirement at common law or under 
the Sherman Anti-Trust Act. Leyvas v. United States, 371 F.2d 714, 
717, n. 4 (C.A. 9); Fiswick v. United States, 329 U.S. 211, 216, n. 4; 
United States v. Socony- Vacuum Oil Co., 310 U.S. 150, 224-225, n. 59; 
United States v. Trenton Potteries, 273 U.S. 392, 402; Nash v. United 
States, 229 U.S. 3738, 378. 

The standards applied in Sherman Act cases, if not more liberal stand- 
ards, should be applied in this proceeding since the “statutory prohibi- 
tions of Section 202 of the Packers and Stockyards Act are broader and 
more far-reaching than the Sherman Act or even Section 5 of the Fed- 
eral Trade Commission Act.” Swift & Company v. United States, 393 
F.2d 247, 253 (C.A. 7). Accord: Swift & Company v. United States, 308 
F.2d 849, 853 (C.A. 7); Wilson & Company v. Benson, 286 F.2d 891, 895 
(C.A. 7); United States v. Donohue Bros., 59 F.2d 1019, 1022 (C.A. 8). 

Respondents argue that because it is lawful for a single packer to agree 
with an auction market operator that a particular animal shall not be 
paid for if condemned after slaughter, respondents’ joint conduct must 
be lawful (see Hygrade’s original brief, pp. 26-27; other respondents’ 
original brief, pp. 21-22). But it is well settled that a combination of two 
or more persons, to force the accomplishment of what would be a lawful 
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purpose if individually achieved, is an unlawful conspiracy. It “is famil- 
iar doctrine that lawful acts may become unlawful when taken in con- 
cert.” United States v. Gypsum Co., 333 U.S. 364, 401.° 

Prior to 1974, none of the respondents other than DeJong took any ac- 
tion in furtherance of the conspiracy. But a conspiracy is not ended by a 
mere lapse of time. It is presumed to continue until the contrary is af- 
firmatively established. Continental Baking Company v. United States, 
281 F.2d 137, 155 (C.A. 6). A conspirator must take affirmative action 
and decisive steps to terminate his participation in the conspiracy. Hyde 
v. United States, 225 U.S. 347, 369-370; United States v. Cullen, 499 
F.2d 545, 547 (C.A. 9); United States v. Chester, 407 F.2d 53, 55 (C.A. 
3), certiorari denied, 394 U.S. 1020; United States v. Borelli, 336 F.2d 
376, 388 (C.A. 2); United States v. Anderson, 101 F.2d 325, 331 (C.A. 7); 
Eldredge v. United States, 62 F.2d 449, 451 (C.A. 10). And the burden is 
on the conspirator to substantiate any claim that he withdrew. United 
States v. Borelli, 336 F.2d 376, 388 (C.A. 2); United States v. Cohen, 145 
F.2d 82, 90 (C.A.2), certiorari denied, 323 U.S. 799. 

There is no evidence in this case that any of the conspirators withdrew 
from the conspiracy prior to mid-May 1974. Merely purchasing livestock 
in 1972 and 1973 without enforcing the terms of the February 1972 ulti- 
matum is no evidence that the conspirators abandoned their conspirator- 
ial purpose. In fact, I infer from their unity of action in 1974, following 
the State Court decision, that in 1972 and 1973, the respondents other 
than Hygrade were merely biding their time awaiting the outcome of 
DeJong’s activities in furtherance of the conspiracy. 

Since respondents’ conspiracy was so open and notorious, it can be in- 
ferred that they did not know that their joint venture was illegal. But 
even if respondents’ conduct stemmed from an “innocent misapprehen- 
sion” of the Packers and Stockyards Act, “it is legally irrelevant. The 
purity of * * * [respondents’] motives is immaterial if in fact they were 
engaged in an unlawful combination banned under the * * * Act.” Ad- 
vertising Special Nat. Assn v. Federal Trade Com’n, 238 F.2d 108, 118 
(C.A. 1).° 


9. Accord: Duplex Co. v. Deering, 254 U.S. 443, 465-469; Milk and Ice Cream Can Insti- 
tute v. Federal Trade Com’n, 152 F.2d 478, 480-481 (C.A. 7); American Tobacco Co. v. 
United States, 147 F.2d 93, 106-107 (C.A. 6), affirmed, 328 U.S. 781; United States v. 
Perlstein, 126 F.2d 789, 794 (C.A. 3), certiorari denied, 316 U.S. 678. See, also, Callmann, 
Unfair Competition, Trademarks and Monopolies (3rd ed. 1967), § 15.3 (c) (1), p. 347. 

10. See, also, the cases cited in In re David G. Henner, 30 Apr Dec 1151, 1260-1263 
(1971); and in re Henry S. Shatkin, 34 Agr Dec 296, 298-314 (1975), holding that a mistake 
of law does not prevent a violation from being wilful, in which case a respondent's registra- 
tion can be suspended without a prior warning (5 U.S.C. 558). A fortiori, an appropriate 
cease and desist order can be issued notwithstanding a mistake of law. 
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II. In Furtherance of the Conspiracy, Respondent DeJong Failed to 
Pay for Condemned Cattle in 1972 and 1973. All Co-conspirators 
Are Responsible Therefor. 


The only respondent who followed through on the 1972 conspiratorial 
agreement, prior to the spring of 1974, was respondent DeJong. On 11 
occasions in 1972 and 1973, respondent DeJong failed to pay for cattle 
found after slaughter to be unfit for human consumption (Finding 10 (a), 
supra). The regulations require packers to pay for livestock by the close 
of the next business day, unless otherwise expressly agreed between the 
parties." 

It has repeatedly been held by the Department that a packer’s failure 
to pay when due for livestock is an “unfair” practice within the meaning 
of that term in the Packers and Stockyards Act (7 U.S.C. 192 (a) ).'? See, 
e.g., In re Cleve Farm Packing Co., 31 Agr Dec 747, 757-758 (1972); In re 
Loeb & Gottfried, 31 Agr Dec 530, 535-537 (1972); In re Haas-Davis 
Packing Co., Inc., 29 Agr Dec 1249, 1251-1252 (1970); In re Sebastopol 
Meat Co., 28 Agr Dec 435, 441 (1969), affirmed sub nom. Sebastopol 
Meat Company v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9). Simi- 
larly, several courts have indicated by their holdings or dicta that the 
method and manner of payment for livestock falls within the proscrip- 
tions of the words “unfair, unjustly discriminatory, or deceptive practice 
or device” (7 U.S.C. 192 (a) ). Butz v. Glover Livestock Comm'n Co., 411 
U.S. 181, 184; Sebastopol Meat Company v. Secretary of Agriculture, 
440 F.2d 983 (C.A. 9); Bowman v. United States Department of Agricul- 
ture, 363 F.2d 81, 85 (C.A. 5); United States v. Donahue Bros., 59 F.2d 
1019, 1023 (C.A. 8); United States v. Davenport Packing Company, Inc., 
No. RI-CR-72-1 (C.A. 7), decided November 28, 1973 (unpublished 
opinion attached as apendix to Complainant’s Response to Respondents’ 
Appeals); Guenther v. Morehead, 272 F. Supp. 721 (D.C. Iowa). 

Respondents rely on the State Court decision referred to in Findings 
11, 12 and 19, supra, revising the State Director of Agriculture’s holding 


11. (b) Purchasers to pay promptly for livestock. Each packer, market agency, or dealer 
purchasing livestock shall, before the close of the next business day following the purchase 
of livestock and the determination of the amount of the purchase price, transmit or deliver 
to the seller or his duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the livestock. Any 
such agreement shall be disclosed in the purchaser’s records and on the accountings or 
other documents issued by the purchaser relating to the transaction. (9 CFR 201.43 (b) ). 

12. Offenses such as false weighing or defrauding a principal generally deprive the in- 
jured party of only a small part of the money due him, but a failure to pay for an animal de- 
prives the injured party of 100% of the money due him. It would be a strange construction 
of the Act to hold that depriving an injured party of 100% of his money is not “unfair,” but 
depriving him of a small fraction thereof (through false weighing or fraud) is “unfair.” 
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that DeJong was required to pay for the condemned cattle. The State 
Court accepted the State Director of Agriculture’s findings of fact (RX 3, 
p. 1), but held that DeJong was not required to pay for the six con- 
demned animals involved in the case on the following grounds (RX 3): 


2.2 Finding. That the complaining public livestock 
markets were placed on notice as to the conditions un- 
der which the petitioner would purchase slaughter 
cows at auction sales conducted at said public live- 
stock markets. 

2.3 Finding. That the said complaining public live- 
stock markets chose to accept the petitioner's bids at 
their auction sales of slaughter cows, and as such the 
petitioner’s conditions that the slaughter cows be fit 
for human consumption became a binding condition of 
the purchase agreement. 

2.4 Finding. That the Director of Agriculture failed 
to consider the petitioner’s conditions of purchase es- 
tablished by the petitioner and accepted by complain- 
ing public livestock markets in accepting the petition- 
er’s bid for slaughter cows. 

2.5 Finding. That the Director of Agriculture’s fail- 
ure to consider the acceptance of such conditions con- 
stitutes an error of law. 

2.6 Finding. That, therefore, the petitioner is enti- 
tled to judgment as a matter of law. 


The State Court’s decision is not binding here because no Federal au- 
thority was a party to the proceeding and the decision was based on the 
State’s regulatory program rather than the Federal regulatory program 
at issue here."* 

Moreover, the State Court decision is not persuasive because it is pal- 
pably erroneous. The State Court accepted the State Director's findings 
of fact (see RX 3, p. 1), which state that one of the three auction markets 
involved sent a letter dated February 23, 1972, to the packers who 
signed the conspiratorial letter notifying them “that the market consid- 
ered their purchase policy to be a violation of the Packers and Stock- 
yards Act, and advising the signers that the market would not agree to 
the proposal” (RX 2, pp. 2-3). As to the other two markets involved in the 
State Proceeding, the State Director found that they “indicate{d] their 


13. The power of Congress under the “commerce” clause extends to all transactions at 
posted stockyards. Stafford v. Wallace, 258 U.S. 495, 515-516; Farmers’ Livestock Comm. 
Co. v. United States, 54 F.2d 375, 379 (3-Judge Court, E.D. IIl.). 
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rejection of the [packers’] proposal” by “complaining to the Packers and 
Stockyards Administration and the State Department of Agriculture,” 
and that the Packers and Stockyards Administration notified DeJong by 
letter of March 9, 1972, that “this federal agency considered the buying 
practice outlined in the packers’ letter to be an unfair and discriminatory 
practice and a conspiracy to effect an unfair and discriminatory practice, 
both prohibited by the Packers and Stockyards Act” (RX 2, p. 3). 

Notwithstanding the State Court’s acceptance of those findings of fact 
showing that the markets rejected the packers’ buying terms, the State 
Court held that the three markets accepted DeJong’s conditions, as a 
matter of law, since they knew of his purchasing conditions when he bid 
for livestock. In other words, the State Court looked on the matter as an 
ordinary contractual arrangement where both parties had equal power 
to establish the terms and conditions of sale. 

But, as shown above in the first section of the conclusions, the auction 
markets involved are Federally regulated markets operating under a 
Federal statute which places the complete right and responsibility on 
the stockyard owner-market operators to set the terms and conditions of 
sale, subject only to Governmental supervision. The buyers and consign- 
ors have no power whatever to establish any of the terms or conditions 
relating to anything that occurs at the market. 

If the State Court’s decision were sound, it would destroy the public 
livestock marketing system. Under the State Court’s decision, each buy- 
er could establish the terms and conditions relating to his purchase of 
animals at an auction stockyard merely by advising the market of such 
terms and conditions, notwithstanding the market’s refusal to accept 
such terms. For example, each buyer could specify the exact holding pen 
that his livestock were to be held in after purchase; the number of days 
that the market had to hold his livestock after purchase; the exact feed 
formula to be supplied to his livestock; and (perhaps) the time when he 
would pay for the livestock (although complainant’s regulations require 
payment by the next day in the absence of an express agreement to the 
contrary, under the Court’s holding, a market having knowledge of a 
buyer’s express conditions agrees to such conditions as a matter of law 
when it accepts his bid). 

And if the buyers have the power to specify the conditions of their pur- 
chases at the market notwithstanding the market’s refusal to accept 
those conditions, it follows by a parity of reasoning that the sellers also 
have such power. Each seller could specify the exact conditions as to the 
holding and treatment of his livestock prior to sale, and the exact time 
when his livestock must be sold (e.g., at the beginning of the sale, during 
the middle of the sale, 10:00 a.m. etc.). 
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It is quite obvious that public livestock markets could not function if 
hundreds of person had the power to determine the conditions in effect 
at each market. Congress wisely placed the complete and absolute re- 
sponsibility for making all such determinations on the stockyard owner- 
market operators, subject only to appropriate Governmental supervi- 
sion.'4 

Accordingly, when a stockyard owner-market operator establishes 
that cattle are sold “as is” at his market, any packer who bids on cattle at 
that market is buying the cattle “as is;” and the packer’s written or oral 
statement to the stockyard owner-market operator that his bids are on a 
“subject” basis is totally meaningless. The State Court’s decision to the 
contrary is palpably erroneous. 

Judge Palmer did “not reach the question of whether * * * [DeJong’s] 
refusals [to pay for the condemned cattle] constituted a contractual 
breach with the markets involved” since, under the prompt payment 
regulation, a “packer can delay payment beyond the close of the next 
business day following the determination of the purchase price only 
when expressly agreed between the parties prior to the purchase (9 CFR 
201.43 (b) ). The market operators have testified, and it is found, that 
they never agreed to any delay in payment by respondent. Under these 
circumstances, the Act was clearly violated by respondent DeJong” (Ini- 
tial Decision, p. 25). 

I disagree with that analysis. If the State Court’s decision were correct, 
l.e., if the acceptance of DeJong’s bids in the circumstances of this case 
created “subject” sales as a matter of law notwithstanding the market 
operators’ desires to sell the cattle “as is,” then payment would never 
have been due for the condemned cattle, and the prompt payment regu- 
lation would not have been violated. However, for the reasons set forth 
above, the sales were “as is.” Accordingly, the prompt payment regula- 
tion was violated, and DeJong’s failure to pay for the condemned cattle 
in the 11 transactions itemized in Finding 10 (a) was an “unfair” '° prac- 


tice in violation of § 202 (a) of the Act (7 U.S.C. 192 (a) ). 


14. “It is true, of course, that, subject to reasonable regulation in the public interest, the 
management and right to control the policy of a business affected with a public interest be- 
long to its owners” (Acker v. United States, 12 F. Supp. 776, 779 (N.D. IIl.), affirmed, 298 
US. 426). 

15. Irrespective of whether Federal or State law governs where a packer and an auction 
market operator are involved in a private suit for damages, or where a State regulatory 
program is being enforced, since this is a proceeding to enforce a Federal regulatory pro- 
gram, the meaning of the term “unfair,” as used in the Federal statute, should be governed 
by Federal law rather than State law. See United States v. Matthews, 244 F.2d 626, 626- 
628 (C.A. 9). See, also, South Baffalo R. Co. v. Ahern, 344 U.S. 367, 371-372; Dice v. 
Akron, C & Y. R. Co., 342 U.S. 359, 361-362; United States v. Standard Oil Co., 332 U.S. 
301, 305; Board v. First Publications, 322 U.S. 111, 120-124; Brady v. Southern Ry. Co., 
320 USS. 476, 479; Illinois Steel Company v. B. & O. R. Co., 320 U.S. 508, 510-511; Clear- 
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Although Judge Palmer held that DeJong violated the payment regu- 
lation, he refused to hold all of the conspirators responsible for DeJong’s 
failure to pay, stating (Initial Decision, p. 26): 


Complainant has argued that the non-payments by 
DeJong were in furtherance of an ongoing conspiracy 
and serve as evidence against each of the respondents, 
whether they joined the conspiracy in February of 
1972 or in April-May 1974, proving the threats made 
in February 1972 were acted upon. Although the con- 
spiracy cases cited by complainant tend to support 
this argument, they generally involved criminal con- 
victions dependent upon circumstantial evidence of 
isolated actions to prove execution of a well-guarded 
plot, secretly hatched. But respondents were never 
particularly covert. Each directly fostered and fur- 
thered the combination by its own conduct subsequent 
to the issuance of the February 1972 letter; namely, 
the direct participation of each in the May 1974 boy- 
cott. It is therefore pointless to premise the culpabil- 
ity of the other respondents on DeJong’s failures to 
pay, when their own conduct is sufficient. 


Judge Palmer’s reasoning misses the point. It is true that the other re- 
spondents’ own conduct is sufficient to link them with the main thrust 
of the conspiracy, viz., to force auction market operators in Northwest 
Washington to sell slaughter cattle “subject.” But it is not pointless to in- 
clude in the cease and desist orders as to all respondents a prohibition as 
to “rough” tactics used by one co-conspirator in furtherance of the con- 
spiracy. The failure to hold all conspirators responsible for such “rough” 
tactics would encourage conspirators to attempt unlawful endeavors, let- 
ting one conspirator utilize “rough” tactics, while the others remained 
immune from the consequences of such “rough” tactics. Accordingly, it 
is settled doctrine, which should be applied here, that all conspirators 
are responsible for the acts of any conspirator done in furtherance of the 
conspiracy. '® 

This doctrine applies to Hygrade, also, since if one joins a conspiracy 
and “acts in concert with the original conspirators, he may be held re- 
sponsible, not only for everything which may be done thereafter, but al- 


field Trust Co. v. United States, 318 U.S. 363, 366-367; Sola Electric Co. v. Jefferson Co., 
317 U.S. 173, 176; Prudence Corp. v. Geist, 316 U.S. 89, 95; Dioench, Duhme & Co. v. 
F.D.I.C., 315 U.S. 447, 453-462; United States v. Hext, 444 F.2d 804, 807-809 (C.A. 5). 

16. United States v. Socony- Vacuum Oil Co., 310 U.S. 150, 253-254. See, also, the cases 
cited in footnote 17, infra. 
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so for everything which has been done prior to his adherence to the 
criminal design.” '’ The doctrine applies even if the one joining the con- 
spiracy does not know all of the members of the conspiracy or the part 
played by each of them. Lile v. United States, supra, 264 F.2d 278, 281 
(C.A. 9). 

Accordingly, all of the respondents should be ordered to cease and de- 
sist from failing to pay, when due, for livestock. 


Ill. Hygrade Joined the Unlawful Conspiracy in 1974 and Engaged, 
With the Other Respondents, in a Group Boycott of the North- 
west Washington Auction Markets. 


On the April 2, 1974, Hygrade sent a letter to the Northwest Washing- 
ton auction markets which announced, effective May 1, 1974, purchas- 
ing conditions identical in all vital respects to those announced by the 
other respondents in February 1972 (Findings 12 (a), 18 and 20, supra). 
Specifically, the elements of Hygrade’s 1974 letter (CX 16) which are 
identical to those in the February 1972 conspiratorial letter (CX 2) are as 
follows: 

1. Both letters applied only to cattle (although Hygrade purchases 
other species). . 

2. Under both letters, all cattle would be purchased “subject” rather 
than “as is.” 

3. Both letters provided that the packer would refuse to pay for an 
animal found unfit for human consumption if slaughtered within the 
identical time period, viz., three bank business days; and both provided 
for the packer to pay for condemned animals slaughtered after such peri- 
od. 

4. Both letters provided for notice of condemnation by telephone, 
with condemnation slips to be thereafter mailed to the auction markets. 

The only difference between the purchasing conditions of the two let- 
ters was in the method of payment. Hygrade would have withheld pay- 
ment of only two animals from each sale until it was determined 
whether any animals failed to pass inspection (Hygrade knew that no 
more than two animals from each sale would fail to pass inspection (see 
Findings 15 and 20, supra) ); whereas the other respondents would have 
withheld payment for all cattle for three bank business days. 

Sam Wilson, Hygrade’s Tacoma, Washington, Fresh Meat Plant Man- 
ager, who signed the 1974 letter, when asked, “Did Hygrade at any time 
join with the other packers in the northwest, any of those in these pro- 


“17. Lile v. United States, 264 F.2d 278, 281 (C.A. 9). Accord: United States v. Gypsum 
Co., 333 U.S. 364, 393; United States v. Anderson, 101 F.2d 325, 332-333 (C.A. 7), certior- 
ari denied, 307 U.S. 625. 
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ceedings or others, in setting policies,” replied, “Not to my knowledge” 
(Tr. 713). However, considering the combined weight of eight circum- 
stances, discussed immediately below, I infer that Hygrade knowingly 
and intentionally joined the conspiracy in 1974. 

1. As shown above, the purchasing conditions in Hygrade’s 1974 let- 
ter were identical in all vital respects to the February 1972 conspiratori- 
al letter of the other respondents. (Similarly, the 1974 letters of the 
other respondents set forth purchasing conditions identical to their 
1972 letter). 

2. Hygrade knew that an attempt in February 1972 by all of the other 
major buyers at the Northwest Washington auction markets failed to 
force the auction market operators to sell all slaughter cattle “subject.” 
How could Hygrade, acting independently and alone, have hoped to 
force such a change by itself? In view of the unified stand of the auction 
market operators in 1972, supported by the Packers and Stockyards Ad- 
ministration of the United States Department of Agriculture, it is ab- 
surd to believe that Hygrade thought that it could, acting independently 
of the other packers, coerce or convince the auction market operators to 
change their method of selling slaughter cattle to a “subject” basis. 

3. Hygrade’s letter was sent practically simultaneously with the let- 
ters of the other respondents in 1974, and all of the letters had the iden- 
tical effective date, May 1, 1974, except for Ferry, which had an April 
29, 1974, effective date. Respondents contend that they all simulta- 
neously and independently arrived at the decision to send their 1974 let- 
ters as a result of the State Court decision referred to in Findings 11, 12 
and 19, supra. But it is not likely that such uniformity in timing would 
have occurred absent collective action. The State Court decision was 
filed February 15, 1974. The time for appeal expired about March 18, 
1974. Although the beginning of a month might have been picked by 
each respondent, acting independently, as the effective date for action, 
not one of the respondents picked April 1, 1974, as the effective date, 
and not one picked June 1, or thereafter, as the effective date. 

Moreover, the State Court decision was not of a nature that would 
have prompted each respondent, acting independently, to announce that 
he would begin purchasing all cattle “subject.” In the first place, the 
Court decision was a State decision, under a State regulatory program. 
The Federal regulatory authority had advised the packers in March of 
1972 that their 1972 group effort was illegal (CXs 4-9, Finding 9 (c), su- 
pra). In addition, as stated in item 2 above, respondents knew that a 
group effort in 1972 by all of the major packers except Hygrade had 
been unsuccessful in forcing the auction markets to change to a “subject” 
sales policy. Hence the State Court decision was not likely to make each 
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of the respondents, acting independently, come to the conclusion that he 
alone could force the auction markets to change their sales policy effec- 
tive May 1, 1974 (or April 29, 1974). 

4. Sam Wilson, the only witness who testified for Hygrade, did not 
have authority to make the decision to send the letter and to refrain 
from buying cattle except on a “subject” basis beginning May 1, 1974. 
The officials who made that decision did not testify. Under the settled 
principle which has been followed in many proceedings before this De- 
partment ** and in many judicial proceedings,’® I infer that their testi- 
mony would have been adverse. “It is certainly a maxim that all evidence 
is to be weighed according to the proof which it was in the power of one 
side to have produced and in the power of the other to have contradict- 
ed.” Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with approv- 
alin Wigmore, Evidence (3rd ed. 1940), § 285. 

Here, as in Interstate Circuit v. United States, 306 U.S. 208, 225-226: 


When the proof supported, as we think it did, the in- 
ference of such concert, the burden rested on appel- 
lants of going forward with the evidence to explain 
away or contradict it. They undertook to carry that 
burden by calling upon local managers of the distribu- 
tors to testify that they had acted independently of 
the other distributors, and that they did not have con- 
ferences with or reach agreements with the other dis- 
tributors or their representatives. The failure under 
the circumstances to call as witnesses those officers 
who did have authority to act for the distributors and 
who were in a position to know whether they had act- 


18. See, e.g., In re Central Arkansas Auction Sale, Inc., 36 Agr Dec (decided May 6, 
1977), appeal pending; Jn re Livestock Marketers, 35 Agr Dec 1552, 1558 (1976); In re 
Whaley and Goover, 35 Agr Dec 1519, 1522 (1976); In re Ludwig Casca, 34 Agr Dec 1917, 
1929-1930 (1975); In re Baxton M. Worsley, 33 Agr Dec 1547, 1571-1572 (1974); In re 
Trenton Livestock, Inc., 33 Agr Dec 499, 514 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re J. A. Speight, 33 Agr Dec 280, 300-301 (1974); 
andJn reSy B. Gaiber& Co., 31 Agr Dec 474, 499 (1972). 

19. See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 
U.S. 581, 593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. 
Comm’ of Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; 
Kirby v. Tallmadge, 160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 
1362-1370 (C.A. D.C.); Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 
(C.A. 8); Hoffman v. C.I.R., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. 
of Hartford, Conn., 182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. 
Staples, 272 F.2d 829, 834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), cer- 
tiorari denied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 
(C.C. P.A.); National Labor Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867- 
868 (C.A. 2), certiorari denied, 304 U.S. 576. 
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ed in pursuance of agreement is itself persuasive that 
their testimony, if given, would have been unfavor- 
able to appellants. *° 


5. Hygrade’s Tacoma, Washington, plant has condemnations in other 
species of livestock (Tr. 720-721), but Hygrade’s letter of April 2, 1974, 
related only to cattle. In addition, Hygrade is a national packer, slaught- 
ering livestock throughout the United States (Tr. 720), but Hygrade did 
not attempt to institute a “subject” purchasing policy in any area of the 
country other than in Northwest Washington. 

6. Sam Wilson admittedly advised Hygrade’s policy-making officials 
of the February 1972 letter signed by the other packers (Finding 21, 
supra). Moreover, he admitted that before Hygrade’s 1974 letter was 
sent to the auction markets, he had heard “trade talk” as to the other 
packers purchasing only on a “subject” basis begining May 1, 1974 (Find- 
ing 20). 

7. Hygrade sent its letter, inter alia, to the Farmers Auction stock- 
yard, where the other respondents purchased cattle regularly, even 
though Hygrade had never purchased cattle at that market (CX 16, p. 6; 
CX 34; Tr. 178). 

8. In addition to sending its letter of April 2, 1974, to the Northwest 
Washington auction markets, Hygrade, together with the other respond- 
ents, attended the Northwest Washington auction market sales as usual 
during the first two weeks of May 1974, but they purchased no cattle 
from the auction markets during those two weeks. Before the two weeks, 
and immediately thereafter, the respondents were the major purchases 
of cattle at such markets (CX 34; see Findings 8 and 13, supra). Immedi- 
ately prior to the “boycott” period, the markets had expressly rejected re- 
spondents’ purchasing terms (Finding 12 (b) ); but unlike 1972, where 
only one packer attempted to implement its ultimatum, all of the re- 
spondents attempted to implement the common policy during the first 
two weeks of May 1974. 

Considering the foregoing eight circumstances collectively, I cannot 
give the slightest credence to Hygrade’s claim that it acted independent- 
ly of the other respondents. I infer that Hygrade knowingly and inten- 
tionally joined the conspiratorial efforts of the other respondents. 

The circumstances must be judged not by dismembering the transac- 
tions and viewing the separate parts, but by considering the totality of 
the factual situation revealed in the case. See, e.g., United States v. Pat- 
ten, 226 U.S. 525, 544; Carlson v. United States, 187 F.2d 366, 371-372 


20. Similarly, the failure of respondents Mt. Vernon and Ferry to testify, together with 
the startling similarity in their letters (see Finding 20, supra), gives rise to the inference 
that their testimony would have been adverse to respondents. 





DEJONG PACKING COMPANY 639 
Cite as 39 A.D. 607 


(C.A. 10), certiorari denied, 341 U.S. 940; Bond Crown & Cork Co. v. 
Federal Trade Comm., 176 F.2d 974, 979 (C.A. 4); American Tobacco Co. 
v. United States, 147 F.2d 93, 106-107 (C.A. 6), affirmed, 328 U.S. 781; 
United States v. Armour & Co., 137 F.2d 269, 270 (C.A. 10). The exis- 
tence of a common purpose or plan is frequently disclosed only by a “de- 
velopment and collocation of circumstances.” American tobacco Co. v. 
United States, 147 F.2d 93, 107 (C.A. 6), affirmed, 328 U.S. 781. See, 
also, United States v. Morris, 225 F.2d 91, 92-93 (C.A. 7), certiorari de- 
nied, 350 U.S. 901; Poliafico v. United States, 237 F.2d 97, 104 (C.A. 6), 
certiorari denied, 352 U.S. 1025. 

Whether an unlawful combination “is proved is to be judged by what 
the parties actually did rather than by the words they used.” United 
States v. Parke, Davis & Co., 362 U.S. 29, 44. Seldom is there any direct 
evidence of a conspiracy; it ordinarily is inferred from the things actu- 
ally done.”' “The existence of a conspiracy may be inferred from acts of 
persons which are done in pursuance of an apparent criminal purpose.” 


Nye & Nissen v. United States, 168 F.2d 846, 852 (C.A. 9), affirmed, 336 
U.S. 613. 

Parallel business behavior “is admissible circumstantial evidence from 
which the fact finder may infer agreement.” Theatre Enterprises v. 
Paramount, 346 U.S. 537, 540-541.” In that case, the Court stated that 
it had “never held that proof of parallel business behavior conclusively 
establishes agreement or, phrased differently, that such behavior itself 


21. See, e.g., Theatre Enterprises v. Paramount, 346 U.S. 537, 540-541; Kiefer-Stewart 
Co. v. Seagram & Sons, 340 U.S. 211, 213-214; Federal Trade Comm'n v. Cement Institute, 
333 U.S. 683, 716, fn. 17; United States v. Paramount Pictures, 334 U.S. 131, 142; United 
States v. Gypsum Co., 333 U.S. 364, 393-399; American Tobacco Co. v. United States, 328 
U.S. 781, 809; United States v. Bausch & Lomb Co., 321 U.S. 707, 723; United States v. 
Masonite Corp., 316 U.S. 265, 275; Glasser v. United States, 315 U.S. 60, 80; Interstate 
Circuit v. United States, 306 U.S. 208, 221, 226-227; Eastern States Lumber Ass’n. v. 
United States, 234 U.S. 600, 612; United States v. Iacullo, 226 F.2d 788, 794 (C.A. 7), cer- 
tiorari denied, 350 U.S. 966; United States v. Morris, 225 F.2d 91, 92-93 (C.A. 7), cer- 
tiorari denied, 350 U.S. 901; Milgram v. Loew’s Inc., 192 F.2d 579, 583 (C.A. 3), certiorari 
denied, 343 U.S. 929; Bond Crown & Cork Co. v. Federal Trade Com’n., 176 F.2d 974, 979 
(C.A. 4); Phelps Dodge Refining Corp. v. Federal Trade Com'n., 139 F.2d 393, 396 (C.A. 2); 
United States v. Manton, 107 F.2d 834, 839 (C.A. 2), certiorari denied, 309 U.S. 664. 

22. Accord: Kiefer-Stewart Co. v. Seagram & Sons, 340 U.S. 211, 213-214; United 
States v. Paramount Pictures, 334 U.S. 131, 142; Trade Comm'n v. Cement Institute, 333 
US. 683, 716, fn. 17; United States v. Masonite Corp., 316 U.S. 265, 275; Interstate Cir- 
cuit v. United States, 306 U.S. 208, 226-227; Federal Trade Com’n. v. Pac. Paper Ass'n., 
273 US. 52, 62-63; Frey & Son v. Cudahy Packing Co., 256 U.S. 208, 210; Eastern States 
Lumber Ass". v. United States, 234 U.S. 600, 612; Triangle Conduit & Cable Co. v. Fed- 
eral Trade Com’n., 168 F.2d 175, 179 (C.A. 7), affirmed by an equally divided Court, 336 
U.S. 956; Fort Howard Paper Co. v. Federal Trade Com’n., 156 F.2d 899, 906-907 (C.A. 7), 
certiorari denied, 329 U.S. 795; Milk and Ice Cream Can Institute v. Federal Trade Comn., 
152 F.2d 478, 481 (C.A. 7). 
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constitutes a Sherman Act offense” (id. at 541). But the Court held that 
the fact finder may infer agreement on the basis of such evidence (id. at 
540). 

The applicable principles as to the proof needed to establish a conspir- 
acy were stated in Esco Corporation v. United States, 340 F.2d 1000, 
1008 (C.A. 9), as follows: 


* 


Written assurances * * are necessary. So are oral 
assurances, if a course of conduct * * * once sug- 
gested or outlined by a competitor in the presence of 
other competitors, is followed by all—generally and 
customarily—and continuously for all practical pur- 
poses, even though there be slight variations. 

It is not necessary to find an express agreement, 
either oral or written, in order to find a conspiracy, 
but it is sufficient that a concert of action be contem- 
plated and that defendants conform to the arrange- 
ment. * * * Mutual consent need not be bottomed on 
express agreement, for any conformance to an agreed 
or contemplated pattern of conduct will warrant an 
inference of conspiracy. * * * An exchange of words 
is not required. * * * Thus not only action, but even a 
lack of action, may be enough from which to infer a 
combination or conspiracy.” 


“Once the existence of the common scheme is established, very little is 
required to show that defendant became a party—‘slight evidence may 
be sufficient to connect a defendant to it.’” Safeway Stores, Inc. v. 
F.T.C., 366 F.2d 795, 801 (C.A. 9), quoting from Hernandez v. United 
States, 300 F.2d 114, 121-122 (C.A. 9); and Nye & Nissen v. United 
States, 168 F.2d 846, 852 (C.A. 9), affirmed, 336 U.S. 613. Here, the evi- 
dence indicating that Hygrade joined the conspiracy in 1974 is much 
more than slight—in fact, it is strong and compelling. 

In Farmers Livestock Commision Co. v. United States, 54 F.2d 375, 
380-381 (3-Judge Court, E.D. Ill.), the Court upheld the Secretary’s 
findings and conclusions under the Packers and Stockyards Act in- 
volving a group boycott, stating: 


We shall not attempt to review the evidence in de- 
tail, but it clearly warrants a finding of unanimity of 
action, simultaneousness of time, identity of motive 
and completeness of result. The Secretary had before 


23. Cf., Hanson v. Shell Oil Co., 541 F.2d 1352, 1359-1360 (C.A. 9). 
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him substantial evidence to justify the finding that 
each boycotter refused to deal with Producers or 
N.O.B., hoping that the other operators would do the 
same, relying upon such action, and expecting that the 
others would in turn rely upon his following the same 
course of action. Apparently there was mutual reli- 
ance upon mutual refusal to deal. 

Evidence of an express agreement was not neces- 
sary; a mere tacit understanding between the various 
parties so to act as to achieve a common unlawful pur- 
pose, followed by action in furtherance thereof, is suf- 
ficient to constitute an illegal combination. If there is 
an intent upon the part of two or more persons to com- 
mit an unlawful act and it is followed by concurrence 
between themselves and others in action, with intent 
to effect the common purpose, mutuality in action 
toward the end hoped to be achieved, there is substan- 
tial evidence of wrongful joint undertaking, though 
there is no express agreement, and though no spoken 
or written word between the conspirators is shown. In 
other words, if the minds of the parties have met by 
agreement, or by tacit understanding upon an illegal 
undertaking and, in pursuance of that understanding, 
concurrence of action to a common end follows, we 
have the essentials of a guilty combination. The par- 
ties may not have previously associated together; one 
may not know other members; but if, knowing that 
others have combined to violate the law, he becomes a 
co-operative party to an illegal undertaking, he be- 
comes liable as a part thereof. As a corollary, it fol- 
lows that evidence of illegal combination may be and 
usually can be sustained only by proof of circum- 
stances. As the Supreme Court has said, it is elemen- 
tary that conspiracies are seldom capable of proof by 
direct testimony, and may be inferred from the things 
actually done. 


The evidence in the present case clearly establishes a group boycott, 
which lasted for about two weeks, involving a conspiracy by all of the 
major purchasers of slaughter cattle at the Northwest Washington auc- 
tion markets to refuse to buy cattle from the markets unless the markets 
acceded to the boycotters’ demands to change their method of selling 
cattle. The selling method employed at the markets was the customary 
method of selling livestock throughout the United States. 
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It is well settled that such a group boycott is illegal per se without re- 
gard to the reasonableness thereof. The courts now recognize that there 
are “classes of restraints which from their ‘nature or character’ ” are “un- 
duly restrictive, and hence forbidden by both the common law and the 
* * * (Sherman Act]. * * * Group boycotts, or concerted refusals by 
traders to deal with other traders, have long been held to be in the for- 
bidden category. They have not been saved by allegations that they were 
reasonable in the specific circumstances” (Klor’s v. Broadway-Hale 
Stores, 359 U.S. 207, 211-212).*4 

As stated in Northern Pacific R. Co. v. United States, 356 U.S. 1,5: 


[T]here are certain agreements or practices which 
because of their pernicious effect on competition and 
lack of any redeeming virtue are conclusively pre- 
sumed to be unreasonable and therefore illegal with- 
out elaborate inquiry as to the precise harm they have 
caused or the business excuse for their use. This prin- 
ciple of per se unreasonableness not only makes the 
type of restraints which are proscribed by the 
Sherman Act more certain to the benefit of everyone 
concerned, but it also avoids the necessity for an in- 
credibly complicated and prolonged economic inves- 
tigation into the entire history of the industry in- 
volved, as well as related industries, in an effort to de- 
termine at large whether a particular restraint has 
been unreasonable—an inquiry so often wholly fruit- 
less when undertaken. Among the practices which the 
courts have heretofore deemed to be unlawful in and 
of themselves are price fixing, United States v. 
Socony- Vacuum Oil Co., 310 U.S. 150, 210; division of 
markets, United States v. Addystone Pipe & Steel Co., 
85 F. 271, aff'd, 175 U.S. 211; group boycotts, Fash- 
ion Originators’ Guild v. Federal Trade Comm'n, 312 
U.S. 457; and tying arrangements, International Salt 
Co. v. United States, 332 U.S. 392. 


24. Accord: United States v. General Motors, 384 U.S. 127, 145-147; Silver v. New York 
Stock Exchange, 373 U.S. 341, 347-349; Northern Pacific R. Co. v. United States, 356 U.S. 
1, 5; Times-Picayune v. United States, 345 U.S. 594, 625; Kiefer-Stewart Co. v.Seagram & 
Sons, 340 U.S. 211, 213-214; Associated Press v. United States, 326 U.S. 1, 11-19; Fashion 
Originators’ Guild v. Federal Trade Comm'n, 312 U.S. 457, 467-468; Binderup v. Pathe Ex- 
change, 263 U.S. 291, 311-312; Eastern States Lumber Ass'n. v. United States, 234 U.S. 
600, 609-612; Montague & Co. v. Lowry, 193 U.S. 38, 44-48. Cf., Joseph E. Seagram & 
Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F.2d 71, 76-79 (C.A. 9), certiorari denied, 
396 U.S. 1062. 
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“In applying these rigid [per se] rules, the Court has consistently re- 
jected the notion that naked restraints of trade are to be tolerated be- 
cause they are well intended or because they are allegedly developed to 
increase competition.” United States v. Topco Associates, 405 U.S. 596, 
610. See, also, Van Cise, The Future of Per Se in Antitrust Law, 50 Va. 
L. Rev. 1165, 1167 (1964). 

Manifestly, a group boycott such as was involved here is an “unfair” 
practice under the Packers and Stockyards Act (United States v. Am. 
Livestock Co., 279 U.S. 435, 437; Farmers’ Livestock Commission Co. v. 
United States, 54 F.2d 375, 379 (3-Judge Court, E.D. Ill.) ), and, also, 
violates 7 U.S.C. 202 (e) and (g) and 9 CFR 201.69 and 201.70. 


IV. A Broad Cease and Desist Order Should Be Issued Against the Re- 
spondents. 


Respondents argue that even if the alleged violations are proven, a 
cease and desist order should not be issued since the violations have 
ceased and there is no reasonable expectation that they will be repeated. 
I disagree. As stated by Judge Palmer (Initial Decision, pp. 30-31): *° 


Cease and desist orders should therefore issue 
against each of the respondents. The Act specifically 
provides: 


If, after such hearing, the Secretary finds that the 
packer has violated or is violating any provisions of 
this title covered by the charges, he shall make a re- 
port in writing in which he shall state his findings 
as to the facts, and shall issue and cause to be served 
on the packer an order requiring such packer to 


25. In addition to the cases cited by Judge Palmer, see Labor Board v. Mexia Textile 
Mills, 339 U.S. 563, 567-568; Goodman v. Federal Trade Commission, 244 F.2d 584, 593- 
594 (C.A. 9); National Labor Relations Board v. Bell Aircraft Corp., 206 F.2d 235, 238 
(C.A. 2); Consumers Sales Corp. v. Federal Trade Commission, 198 F.2d 404, 407 (C.A. 2), 
certiorari denied, 344 U.S. 912; National Labor Relations Bd. v. United Mine Workers, 195 
F.2d 961, 963 (C.A. 6), certiorari denied, 344 U.S. 920; National Labor Relations Board v. 
Globe Wireless, 193 F.2d 748, 752 (C.A. 9); National Labor Rel. Bd. v. Newspaper & Mail 
Del. Union, 192 F.2d 654, 656-657 (C.A. 2); National Labor Relations Bd. v. Denver Bldg. 
& Const. T.C., 192 F.2d 577, 579 (C.A. 10); Lane v. National Labor Relations Board, 186 
F.2d 671, 674 (C.A. 10), certiorari denied, 342 U.S. 813; National Labor Relations Bd. v. 
United Brotherhood, 184 F.2d 60, 63 (C.A. 10), certiorari denied, 341 U.S. 947; Deer v. 
Federal Trade Commission, 152 F.2d 65, 66 (C.A. 2); Chocolate Corp. v. Federal Trade 
Commission, 121 F.2d 968, 971 (C.A. 3); Perma-Maid Co. v. Federal Trade Commission, 
121 F.2d 282, 284-285 (C.A. 6); Standard Container Mfrs.’ Ass'n v. Federal Trade Commis- 
sion, 119 F.2d 262, 265 (C.A. 5). 
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cease and desist from continuing such violation. (7 


U.S.C. 193 (b) ). 


The cases cited by respondents, in which courts 
withheld injunctive relief in light of the discontin- 
uance of an alleged violation, involved the discretion- 
ary nature of a court’s issuance of an injunction under 
its general equity powers. See L. B. Silver Co. v. 
Federal Trade Commission, 292 F. 752 (6th Cir. 
1923). So too, the holdings which struck down cease 
and desist orders by the Federal Trade Commission 
banning conduct long-discontinued, were based upon 
the necessity under the FTC Act of orders being prem- 
ised upon a finding that the proceeding was in the 
“public interest.” 15 U.S.C. 45 (b); Marlene’s Inc. v. 
Federal Trade Commission, 216 F.2d 556, 559 (7th 
Cir. 1954); and Montgomery Ward Co. v. Federal 
Trade Commission, 379 F.2d 666, 672 (7th Cir. 1967). 

But under the Act which here controls, we have 
neither such discretion nor is the exercise of our reme- 
dial powers so conditioned. 

And even if the requirements under the Act were 
the same as those that obtained in the cited cases, the 
issuance of cease and desist orders would be required 
in light of the seriousness of the violations, the re- 
cency of their occurrence and the “cognizable danger” 
of their recurrence absent the orders. See United 
States v. W. T. Grant Co., 345 U.S. 629, 633 (1953). 
As to the latter, respondents did not end their efforts 
to coerce the markets into acceptance of their de- 
mands because of contrition or because their business 
needs and interests had changed. They ended because 
the markets endured the boycott and suffered the 
economic consequences. The Washington livestock 
auction markets therefore require the protection of an 
order preventing respondents from again seizing upon 
an opportune time when business is slow, cattle are 
plentiful, prices low, a good supply is already on hand, 
and purchases may easily be made elsewhere (Tr. 335- 
36, 668-69, 735-36 and 738), and utilize their com- 
bined purchasing power to enforce their demands. 

For these various reasons this is a proceeding where 
heed should be paid the general rule stated in United 
States v. DuPont & Co., 366 U.S. 316, 334 (1961): 
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For it is well settled that once the Government has 
successfully borne the considerable burden of estab- 
lishing a violation of law, all doubts as to the rem- 
edy are to be resolved in its favor. 


Although I agree with the preceding quotation from Judge Palmer’s 
decision, I believe that his cease and desist orders were not sufficiently 
broad. As shown above in section I of the Conclusions, all of the respond- 
ents should be ordered to cease and desist from furnishing any informa- 
tion of buying operations to any other packer or livestock buyer. And as 
shown above in section II of the Conclusions, all of the respondents 
should be ordered to cease and desist from failing to pay, when due, for 
livestock. 

I have carefully considered whether the cease and desist order in this 
respect should be limited to requiring respondents to cease and desist 
from failing to pay, when due, for livestock which subsequently fails to 
pass Government meat inspection; and from failing to pay, when due, 
for livestock where the failure relates, directly or indirectly, to an at- 
tempt to coerce someone into accepting any term, condition or policy 
relating to the sale of livestock. Considering all of the circumstances of 
this case and all of the ramifications of such a limited order, I have con- 
cluded against such an order. 

In the first place, the conspiracy involved in this case was a blatant 
exercise of group power in an effort to bludgeon the Northwest Wash- 
ington auction markets into submitting to the packers’ demands. More- 
over, despite an express warning letter sent in March 1972 by the Pack- 
ers and Stockyards Administration to each of the respondents except 
Hygrade advising the packers that their arrangement violated “the 
Packers and Stockyards Act and possibly the antitrust laws,” the re- 
spondents, joined by Hygrade, engaged in a group boycott in 1974 in an 
effort to accomplish the original goal. 

Although the respondents claim general support from the State Court 
decision referred to above, the State Court decision was subsequent to 
the payment violations and, therefore, could not have misled the re- 
spondents at the time the violations were occurring. In any event, as 
shown above, the State Court decision is erroneous, and a mistake as to 
the law does not prevent the imposition of an appropriate cease and de- 
sist order. 

Moreover, if a broad cease and desist order is not issued where the vio- 
lations are as flagrant and serious as in the present case, it would set a 
dangerous precedent that might lead others to violate the law, hoping, at 
worst, for an anemic cease and desist order which would not interfere 
appreciably with their future activities. In order to serve as an effective 
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deterrent to similar violations by respondents and others in the future, a 
meaningful cease and desist order should be issued against the respond- 
ents relating to the payment violations.” 

In addition, I do not agree with Judge Palmer’s limitation of the orders 
to respondents’ activities within the State of Washington. Hygrade buys 
livestock nationwide, and respondent Lenz purchases some livestock out- 
side of Washington (Tr. 714-717, 720, 735, 739-740). Even as to those 
respondents not purchasing livestock at present outside of Washington, 
they may do so in the future if it is to their advantage in view of the re- 
strictions of a cease and desist order applicable only to Washington pur- 
chases. 

To the best of my knowledge, in the entire 56 years’ administration of 
the Packers and Stockyards Act, every cease and desist order issued has 
applied nationwide. Particularly in view of today’s mobile society, I can 
think of no good reason for imposing a cease and desist order limited to a 
particular State or area.”’ If some of the respondents never engage in 
business in any State other than Washington in the future, the nation- 
wide order will have no effect whatever outside of Washington. On the 
other hand, if they do engage in business in the future outside of Wash- 
ington, they should be restricted by the terms of the cease and desist 
order wherever they operate. There is nothing unique about Washington 
with respect to violations such as are involved here. Respondents might 
attempt to commit similar violations wherever they operate in the 
future to the same extent as in Washington. It is settled that an agency 


26. It is the Department’s policy in all of the regulatory programs administered by the 
Department to impose severe sanctions for serious violations to serve as an effective deter- 
rent not only to the individual respondents but also to other potential violators. See, e.g., In 
re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. Maine Potato 
Growers v. Butz, 540 F.2d 518 (C.A. 1); In re J. Acevedo & Sons, 34 Agr Dec 120, 145-160 
(1975), affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re 
Southwest Produce, 34 Agr Dec 160, 171 (1975), affirmed sub nom. Southwest Produce, 
Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1913 
(1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (C.A. 5); In re James J. Miller, 33 Agr Dec 53, 64-80 (1974), affirmed sub nom. Miller 
v. Butz, 498 F.2d 1088, 1089 (C.A. 5); In re Trenton Livestock, Inc., 33 Agr Dec 499, 539- 
550 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 

27. The strongest case for a cease and desist order limited to a particular area would be 
where a branch of a national packer violated the Act without the knowledge of the packer’s 
national officials. But to impose a localized order in such a case would remove much of the 
incentive for the packer’s national officers to insist on compliance with the Act by all local 
managers. In any event, in the present case Hygrade’s national officials were participants 
in Hygrade’s violation. 





DEJONG PACKING COMPANY 647 
Cite as 39 A.D. 607 


is not required to limit a cease and desist order to the precise geograph- 
ical area in which an unlawful practice is found to exist.” 

Finally, I disagree with Judge Palmer’s limitation of the orders to ac- 
tivities at livestock auction markets. Auction markets are not the only or 
even the principal source of livestock for meat packers (Tr. 33). If re- 
spondents are restricted from similar unlawful activity only at auction 
markets, they may try to accomplish their objective at feedlots or in 
direct purchases from farmers. For example, Paschal Drake, Director of 
the Packer and Poultry Division of the Packers and Stockyards Adminis- 
tration, testified that “meat packers in southern California issued a very 
similar ultimatum on their feed lots they were buying fed livestock 
from” (Tr. 48). Accordingly, a broader order should be issued applicable 
to respondents’ livestock purchasing activities at all marketing outlets. 
It is settled that an agency “is not limited to prohibiting the ‘illegal prac- 
tice in the precise form’ existing in the past,” but may “fashion its relief 
to restrain ‘other like or related unlawful acts.’” F.T.C. v. Mandel 
Brothers, 359 U.S. 385, 392.”° 

The cease and desist order recommended by complainant is appropri- 
ate in view of the serious violations by respondents in this case. 


V. The Department’s Rules of Practice Should be Interpreted to 
Receive—Rather than to Exclude—as Much Evidence as Possible 
Relevant to the Issues. 


This case serves as an appropriate vehicle for once again reminding 
the Department’s Administrative Law Judges and counsel who partici- 
pate in the Department’s administrative proceedings that when admissi- 
bility questions arise, the Department’s rules of practice should be inter- 
preted from the standpoint of “Is there any way that this evidence can be 
admitted?” rather than from the standpoint of “Is there any way that 
this evidence can be excluded?” In a large number of cases before this De- 
partment, evidence has been excluded which would have been helpful to 
a resolution of the issues. But I have yet to see a case where evidence was 
admitted that should have been excluded. 

One of the oft cited advantages of administrative hearings is that they 
are free from the restrictive, exclusionary rules of evidence applicable in 
court proceedings. It is well settled that the rules of evidence and proce- 


28. Swift & Company v. United States, 393 F.2d 247, 256(C.A. 7); Safeway Stores, Inc.. 
v. F.T.C., 366 F.2d 795, 806-807 (C.A. 9); Wilson & Company v. Benson, 286 F.2d 891, 896 
(C.A. 7); Maryland Baking Co. v. Federal Trade Com’n, 243 F.2d 716, 718(C.A. 4). 

29. Accord: Federal Trade Comm. v. National Lead Co., 352 U.S. 419, 430-431; Mary- 
land Baking Co. v. Federal Trade Com’n, 243 F.2d 716, 718 (C.A. 4); Consumers Sales 
Corp. v. Federal Trade Commission, 198 F.2d 404, 408 (C.A. 2), certiorari denied, 344 U.S. 
912. See, also, Timken Co. v. United States, 341 U.S. 593, 600. 
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dure followed in court proceedings are not applicable in administrative 
proceedings. The only evidence that should be excluded is that which 
must be excluded under the Administrative Procedure Act and the 
agency’s rules of practice, viz., evidence which is irrelevant, immaterial, 
or unduly repetitious, or which is not of the sort upon which responsible 
persons are accustomed to rely (see, e.g., 5 U.S.C. 556(d); 7 CFR 
1.141 (g) (iv); 42 F.R. 746). As stated in In re Hines and Tindel, 35 Agr 
Dec 113, 125, fn. 11 (1976): 


Since objections were made in this case based on the 
“best evidence rule” and the “original record” rule (Tr. 
13, 46), it is appropriate once again to restate the well 
established principle that none of the technical rules 
of evidence applicable in court proceedings, such as 
the best evidence rule or the original record rule, are 
relevant in an administrative proceeding (see the 
cases cited in In re Trenton Livestock, Inc., 33 Agri- 
culture Decisions 499, 513 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 
4) ). “No effort whatever should be made in an admin- 
istrative proceeding to follow the common law rules of 
evidence” (ibid.). 


Similarly, in a remand order in In re Corona Livestock Auction, 36 Agr 
Dec ___ (1976), it is stated: 


It has repeatedly been held that the evidentiary 
rules applicable in court proceedings are not appli- 
cable in administrative proceedings before this De- 
partment. See, e.g., In re Hines and Tindel, 35 Agr 
Dec 113, 125, fn. 11 (1976). A question is not objec- 
tionable merely because the answer calls for a conclu- 
sion by the witness. Evidence of respondent’s general 
method of selling cows was not inadmissible merely 
because the witness did not know the exact date of his 
observations. See Cella v. United States, 208 F.2d 
783, 787-789 (C.A. 7), certiorari denied, 347 U.S. 
1016. 


In the present case, no attempt was made to have a prior affidavit by a 
witness received in evidence (see footnote 2, supra), but the prior affi- 
davit would have been admissible and helpful since it was made when 
the events were still fresh in the mind of the witness. The rule against 
impeaching the testimony of one’s own witness does not apply in admin- 
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istrative proceedings before this Department. A person is free to call any 
witness and impeach his testimony if necessary for a full development of 
the record, without any showing of surprise. 

In addition, there is no need to limit cross-examination to the direct 
examination, or to limit redirect to the cross-examination, etc. 

In short, the Department’s rules of practice should be interpreted in a 
liberal manner to receive all evidence possible which is relevant to the is- 
sues involved in a particular case, and the procedure followed should 
permit a full disclosure of all relevant evidence. 


ORDER 


Respondents DeJong Packing Company, Ferry Bros., Inc., Hygrade 
Food Products Corporation, Mount Vernon Meat Co., Inc., and John F. 
Lenz, their officers, directors, agents, employees, successors, and as- 
signs, directly or indirectly, individually or in combination with others, 
or through any corporate or other device, in connection with their oper- 
ations as packers, shall cease and desist from: 

1. Entering into or acting in furtherance of any conspiracy, combina- 
tion, agreement or arrangement with any other packer or livestock 
buyer for the purpose or with the effect of establishing or imposing any 
terms or conditions relating to the purchase of or the payment for live- 
stock purchased in commerce. 

2. Conducting any of its operations relating to the purchase of live- 
stock in commerce jointly or in combination with any other packer or 
livestock buyer, or furnishing any information of such buying operations 
to any other packer or livestock buyer. 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

This order shail become effective as to each respondent on the first 
day after service upon such respondent. 
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DISCIPLINARY DECISIONS 


(No. 19,872) 


In re WILLIAM R. MCMICHAEL. P & S Docket No. 5741. Decided 
May 5, 1980. 


Dealer—Market Agency—Bonding requirement—Suspension of registra- 
tion—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in any business for which bonding is required without filing and maintaining a rea- 
sonable bond. Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirement. 


Lydia Lizarribar, for Packers and Stockyards. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applic- 
able to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William R. McMichael, hereinafter referred to as the respondent, is 
an individual whose mailing address is Route #3, Box 335, Northport, 
Alabama 35476. 

2. Respondent is, and at all times material herein was: (a) Engaged in 
the business of a dealer, buying and selling livestock in commerce; and 
(b) Registered with the Secretary of Agriculture as a livestock dealer to 
buy and sell in commerce and as a market agency to buy livestock in 
commerce on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and its regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 19,873) 


In re HOWELL SALES COMPANY, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MARKET, 
and SOUTHAMPTON LIVESTOCK SALES. P & S Docket No. 
5651. Decided April 9, 1980. 


Market agency—Custodial account for shippers’ proceeds, failure to main- 

tain in conformity with regulations—Failure to report true and correct 

name of purchasers to consignors—Scale tickets—Zero balancing—Civil 
penalty—Suspended as a registrant 


Respondent is ordered to cease and desist from failing to properly maintain its custodial ac- 
count for shippers’ proceeds, failing to enter the required information on scale tick- 
ets and failing to verity “zero balance” on scale tickets or other pertinent records. 
Respondent is assessed a civil penalty of $2,000. and is suspended as a registrant 
under the Act until in compliance with the Act. 


Peter V. Train, for Packers and Stockyards. 
Daniel W. Olsen, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, (7 USC 181 et seq; “Act”). It was instituted by a Complaint 
filed May 24 1979 by the Deputy Administrator, Packers and Stock- 
yards division of the Agricultural Marketing Service, United States De- 
partment of Agriculture. 

The Complaint charges that Howell Sales Company wilfully violated 
the Act by failing to properly maintain and use its custodial account; by 
failing to report the true and correct name of the purchasers of livestock 
to the consignors; and by failing to have the required information on 
scale tickets and failing to record and show zero balancing of the scales 
as required. 

Respondent filed an Answer June 11, 1979, admitting jurisdictional 
and other allegations, but denying all violations of the Act. Respondent 
alleges as affirmative defenses that Complaint prejudged the issues and 
that no sanction can be imposed even if Complainant’s allegations are 
proven because Complainant had not complied with section 558 of the 
Administrative Procedure Act (5 USC 558). 

Trial of the issues took place in Richmond, Virginia on September 18, 
1979. Respondents were represented by William B. Deas of Deas, Van 
Hooser and Olsen, P.C., Kansas City, Missouri. Complainant was repre- 
sented by Stephen E. Hart, Esquire, Office of the General Counsel, 
United States Department of Agriculture. 

The last brief was filed January 4 1980. 


I 


Howell Sales Company (“Respondent”) is a corporation organized and 
existing under the laws of the State of Virginia. Its mailing address is 
P. O. Box Drawer No. 1, Verona, Virginia 24482. At all relevant time it 
was engaged in the business of selling livestock in commerce on a com- 
mission basis, and was registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 

At all relevant time Respondent operated the Blackstone Livestock 
Market stockyard at Blackstone, Virginia, the Orange Livestock Market 
stockyard at Orange, Virginia, the Petersburg Livestock Market stock- 
yard at Petersburg, Virginia and the Southampton Livestock Sales 
stockyard at Courtland, Virginia. All of these stockyards were posted 
under and subject to the provisions of the Act. 

Respondent Howell Sales Company is under the direction, control and 
management of its corporate officers Ben Howell, Jr. and Joseph 
Howell. ! 


1. Both Ben Howell, Jr. and Joseph Howell are also officers and part owners of Farm- 
ville Livestock Market, Inc., (“Farmville”). Farmville is not involved in this matter, but was 
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II 


CUSTODIAL ACCOUNTS: On several occasions between September 
1967 and March 1975 while Ben Howell, Jr., and Joe Howell were of- 
ficers of and managing other corporate entities, there were three letters 
and several meetings concerning the reported failure to properly main- 
tain and use the custodial account for shippers’ proceeds, failure to keep 
complete and accurate records and scale tickets, along with other defi- 
ciencies. The pertinent regulatory requirements were called to the atten- 
tion of Mr. Ben Howell, Jr. and Joseph Howell on those occasions. 

During September and October of 1977, Ms Earlene Joyce, Mr. Paul 
Peterson and Mr. Stanley Wills of the Packers and Stockyards division 
of the Agricultural Marketing Service, from the Sterling, Virginia re- 
gional office (now located at Bedford, Virginia) carried out a trade prac- 
tice and financial investigation of Respondent’s business. 

While Respondent operates four (4) separate stockyards, it maintains 
one custodial account servicing all four stockyards. As a part of her in- 
vestigation, Ms Joyce analyzed this account af of June 30 1977, August 
15 1977 and August 29 1977. 

Her analysis establishes that from June 30 1977 through August 29 
1977 Respondent failed to maintain and properly use its custodial ac- 
count for shippers’ proceeds by failing to timely deposit funds as re- 
quired by regulations. 

Respondent failed to timely deposit sufficient funds in the custodial 
account to cover the purchases of the consigned livestock made by Re- 
spondent. 

Respondent also failed to timely deposit sufficient funds in the cus- 
todial account to cover the other sales of consigned livestock. 

Respondent thereby endangered the full, prompt and timely payments 
due to the consignors or shippers of the livestock. 

More specifically, as of June 30 1977, Respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 


the subject of another disciplinary hearing in which it was determined that Farmville 
failed to maintain and properly use its custodial account for shippers’ proceeds, that is sub- 
mitted incorrect invoices and billings to buyers of livestock, and charged buyers on the ba- 
sis of false and incorrect weights, that it failed to remit to consignors the actual net pro- 
ceeds received from the sale of the consignors’ livestock, that it submitted incomplete pur- 
chase invoices to buyers failing to show the full, true and correct name of the purchasers of 
consigned livestock, as well as other violations. Ben Howell, Jr. and Joseph K. Howell were 
named parties in addition to Farmville Livestock Market, Inc. in that proceeding. The 
Farmville Livestock Market, Inc. registration was suspended for a forty-five (45) day pe- 
riod, with the suspension to continue thereafter “until it demonstrates that the deficit in its 
custodial account for shippers’ proceeds has been eliminated.” That suspension has not yet 
been terminated (as of January 1980). Farmville Livestock Market Inc., Ben Howell, Jr. 
and Joseph K. Howell, 38 AD 973, 985 (May 17 1979). 
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amount of $497,495.22. To offset such checks it had $49,126.38 on de- 
posit in the account, deposits in transit in the amount of $62,514.26 and 
current proceeds receivable in the amount of $303,840.52. This resulted 
in a deficiency of $82,014.06 in the funds available to pay the consig- 
nors/shippers of the livestock that had been sold and which was due and 
payable to those consignors/shippers at that time. 

Further, on August 15 1977, Respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the amount of 
$259,579.38. To offset such checks it had $147,242.99 on deposit in the 
account, with no deposits in transit and no current proceeds receivable. 
This resulted in a deficiency as of that date of $112,336.39 in funds 
available to pay the consignors/shippers for the livestock that had been 
sold and which was due and payable to those consignors/shippers at that 
time. 

In addition, as of August 29 1977, Respondents had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $311,436.69. To offset such checks, it had $77,597.91 on de- 
posit in the account, deposits in transit in the amount of $8,027.27 and 
no current proceeds receivable. This resulted in a deficiency of 
$225,811.51 in funds available to pay the consignors/shippers for the 
livestock that had been sold and which was due and payable to those con- 
signors/ shippers at that time. 

Thus, as of the three dates audited, there were deficiencies in the ac- 
counts in the amount of $82,014.06, $112.336.39, $225,811.51. 

These deficits resulted from Respondent’s failure to timely deposit 
monies from the sale of livestock, and/or failure to deposit in the custo- 
dial account money covering the sales to those whom the Respondent ex- 
tended credit, as required by the Act and regulation. ? 


In order to assure that the purposes of the Act are being properly ef- 
fectuated, one of which purposes is the safeguarding of producers 
from marketing practices which would deprive them of the true 
market value of their livestock, it is necessary for the Department 


2 Although all consignors received payment for their livestock, the custodial account it- 

self would not have been sufficient to cover all the payments had those payments been de- 
manded on the audit dates. 
A “line of credit” to cover deficiencies in the account is not always a guarantee of payient 
for when needed most it is sometimes cancelled without adequate public notice or substi- 
tute protection available. See In re M&H Produce, 34 AD 700, 703, 715, 747 (1975) (bank 
account frozen), In re Livestock Development Co., 33 AD 784, 806-7 (1974) (limited line of 
credit), In re Hudson House Inc., 33 AD 1175, 1178-9 (1974) (open unsecured demand note 
for $5 million, called), In re W. I. Bowman and Pete Reynolds d/b/a Demopolis Stock Yards 
and Linden Stock Yards, 23 AD 1065, 1071 (1964) (bank credit), In re Harry C. Daniels 
d/b/a Harry C. Daniels and Co., 14 AD 903, 916 (1955) (Surety bond), for illustrations. 
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to require market agencies selling livestock on a commission basis 
to collect from the purchasers of the livestock payment therefor 
without delay to assure prompt payment of the proceeds from the 
sale of the livestock to the consignors and shippers. The regulations 
require the market agency to pay the consignors the proceeds from 
the sale of their livestock before the close of the next business day 
following the sale of the consigned livestock (9 CFR 201.43). In or- 
der to comply with such requirement the market agency should col- 
lect from the purchasers of the livestock within the same period of 
time allowed to it to pay the consignors, i.e., before the close of the 
next business day following sale (purchase) on [sic] the consigned 
livestock. 


Any extension of credit to buyers by respondent should have been 
by respondent with its own general funds instead of with shippers’ 
funds. It was respondent’s duty and obligation under the Act and 
regulations to see to it that there were funds in the custodial ac- 
count at all times in an amount sufficient to cover all outstanding 
obligations. . . 


In re Lufkin Livestock Exchange, Inc., 27 AD 596, 606-607 
(1968); 27 AdL 2d 793; (emphasis added). 


The failure to timely deposit the money in the custodial account by the 
end of the first or third post-sale day is an extension of credit to the buy- 
ers, but with consignors’ money rather than Respondent’s. Therefore, 
the failure by Respondent to timely deposit an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock to outside buyers is 
clearly a violation of 307 and 312 (a) of the Act (7 USC § 208, 218 (a) ) 
and section 201.42 of the regulations (9 CFR § 201.42). In re Harry C. 
Hardy, 33 AD at 1398-1406; In re Lufkin Livestock Exchange, Inc., su- 
pra, at 606-610; In re Bowman and Reynolds, 23 AD 1065, 1067-1071 
(1964). 


Ill 
FAILURE TO IDENTIFY PURCHASERS: At Respondent’s four (4) 


stockyards the practice of using combinations of initials and numbers to 
identify the purchasers of livestock on the accounts of sale was shown on 
all of the six different sales dates alleged in the Complaint. This covered 
the sale of 76 head of cattle from 18 different consignors in 38 transac- 
tions between May 18 1977 and August 31 1977, as alleged in itemized 
detail in the Complaint. 

Respondent’s argument that the consignors could compare the coded 
initials and/or numbers with lists posted on bulletin boards in Respond- 
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ent’s office does not excuse Respondent from complying with the regula- 
tory requirement to provide to the consignor or shipper “a true written 
account of such sale, showing the number, weight, and price of each kind 
of animal sold, the name of the purchaser, the date of sale, the commis- 
sion, yardage and other lawful charges, and such other facts as may be 
necessary to complete the account and show fully the true nature of the 
transaction.” 9 CFR 201.43 (a). 

The consignor should not be required to phone or visit the office of Re- 
spondent to decode his account of purchase. Further, unless such effort 
was timely made following the sale, the posted list of coded designations 
could, and probably would, be inaccurate. Respondent’s witness ex- 
plained that when selling by “Tele-Auction”, that is when sales are con- 
ducted by conference call hookup, that the numbers one (1) through 
twenty-five (25) are rotated to protect the anonymity of the dealer-bid- 
der-buyer. (Transcript pages 148-49). 

This type of violation has been the source of many administrative dis- 
ciplinary sanctions. See for example, Jn re Harry C. Hardy, 33 AD 1383, 
1397 (1974), In re Livestock Marketing Development Company, Inc., 33 
AD 784, 798 (1974), In re Julian Clark, 30 AD 730, 736, 739 (1971), In 
re Vidalia Livestock Auction, 30 AD 741, 745 (1971). 


“One of the important and essential means in the accomplishment 
of the purposes of the Packers and Stockyards Act is to require 
market agencies to keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in their 
handling of livestock. As was indicated in Interstate Commerce 
Comm. v. Goodrich Transit Co., 224 U.S. 194, 32 S.Ct. 436, 56 
L.Ed. 729, if an administrative agency is to perform successfully its 
duties in respect to reasonable rates, undue discriminations and fa- 
voritism, it must be informed as to the business of those subject to 
regulation, and their records must fully and correctly disclose the 
transactions in which they engage.” 


Hyatt v. US, 276 F2d 308, 312 (CA 10 1960). 


That same issue existed in prior enforcement proceedings involving 
the two managing officers of Respondent. In re Farmville Livestock 
Market, Inc., Ben Howell, Jr. and Joseph K. Howell, 38 AD 973 (1979). 
In addition, Mr. Ben Howell, Jr. was notified of that same irregularity 
by letter 3/24/75 and again 3/10/70, while he was managing and operat- 
ing other corporations. 

Respondent failed to report the true and correct names of purchasers 
of the consigned livestock to the consignors/shippers of that livestock, 
using instead a changing code of initials and/or numbers. 
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This has repeatedly been held to be an unfair, unjust and discrimina- 
tory practice in violation of § 312 (a) and 401 of the Act (7 USC 213 (a), 
221) and § 201.43 of the regulations (9 CFR 201.43). See Hardy, Live- 
stock Marketing, Clark, Vidalia, supra. 


IV 


SCALE TICKETS: The regulations require that livestock when 
weighed for purchase or sale shall have a scale ticket which shows the 
name and location of the business, date, name or designation for the buy- 
er, seller or consignor, the number of head and kind of livestock weigh- 
ed, and the actual weight of the livestock along with the appropriate 
identification of the weighmaster. The scale tickets must be serially 
numbered and copies provided to all parties concerned. (9 CFR 
201.49(a) ). 

In addition, the empty scale shall be balanced at various required 
times, and that “zero balance shall be verified at intervals of not more 
than 15 drafts or 15 minutes, whichever is completed first.” (9 CFR 
201.73-1 (a) (1) ). Then the zero balancing or verification thereof “shall 
be recorded on scale tickets or other permanent records.” (9 CFR 
201.73-1 (a) (2) ). 

Here, Respondents issued scale tickets which failed to show the mark- 
et name and location, failed to show the date, failed to show the identifi- 
cation of the weighmaster, failed to show required zero balances and fail- 
ed to be serially numbered as required. 

The scale tickets from the several stockyards were presented to the 
auditor in several boxes, some loose, and some bound into bundles by 
rubber bands. 

Respondent concedes that their scale tickets “might have been [in] 
technical violation of the regulations”. However, Respondent contends 
that there was “no serious detrimental results therefrom to any custom- 
er of the Respondent” and that no customer was “misled” by Respon- 
dent. (Respondent’s Reply Brief, page 8). 

Properly completing the scale tickets as required is necessary. It pro- 
vides the parties to the transaction full information in case any question 
arises. It enhances confidence in the integrity of the system. And it is es- 
sential to the auditing process and enforcement requirements to be able 
to identify each person and transaction with certainty, clarity and ease. 

The purpose of this requirement is to fully and accurately inform the 
buyers and sellers and sellers of livestock of all pertinent data concern- 
ing the transaction, so that verification and checking can be accom- 
plished with the maximum number of checkpoints and least difficulty by 
either the parties concerned or auditors. The capability to trace the 
weight from the scale ticket through the consignor’s accounting records 
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and buyer’s invoices is important. (Transcript page 112). Scale tickets 
which do not contain the required data inhibit this activity, increase the 
opportunity for errors to pass undiscovered and erode confidence in the 
integrity of thesystem. See Hyatt v. US, supra. 

These deficiencies have repeatedly been held to be in violation of sec- 
tions 312 (a) and 401 of the Act (7 USC 213 (a), 221) and sections 201.49 
and 201.73-1(a), (d) of the regulations (9 CFR section 201.49, 
201.73-1 (a), (d) ). In re Elmer A. Kath, 36 AD 1707 (1977), In re Jen- 
nings Tate, 31 AD 858 (1972), and In re Community Livestock Auction 
Co., 31 AD 1146 (1972). 


V 


Respondent’s contention that “no one was harmed” with reference to 
their handling of the custodial account and the lack of required informa- 
tion on the scale tickets is irrelevant to the issues here. “It is the purpose 
of the act to prevent potential injury by stopping unlawful practices in 
their incipiency. Proof of particular injury is not required. In re Lufkin 
Livestock Exchange, Inc., supra, at page 610. In re Bowman and Rey- 
nolds, 23 AD 1065, 1071 (1964). 

Conduct is wilful if a person intentionally does an Act which is prohi- 
bited, irrespective of evil motive or reliance on erroneous advice, or if 
the action is done with careless disregard of statutory requirements. 
Clearly, Respondents were aware of their responsibilities under the sta- 
tute and regulations, and repeatedly acted with careless disregard of 
those obligations. In re Lufkin Livestock Exchange, Inc., supra, at page 
609, Goodman v. Benson, 286 F2d 896, 900 (CA 7 1961). In re Smith- 
field Livestock Market, Inc., 34 AD 1546 (1977). There can be no ques- 
tion that the violations set forth herein were wilful in the sense used in 
regulatory administrative law. 

The more reliable, probative, substantial and persuasive evidence (5 
USC 556 (d) ) in the record clearly establishes the violations as charged, 
and fails to establish any significant, relevant or meritorious mitigating 
circumstances. 

Further, there is no basis to believe that Respondents are unable to 
pay a $2,000 civil penalty as urged by Complainant. In re Thomaston 
Beef and Veal, Inc., et al., J. O. Decision 1/30/80, P&S Docket No. 5674, 
39 AD_____ (1980). (Page 4 of the slip opinion). Respondent has commit- 
ted three violations, endangering consignors/shippers funds, failing to 
fully report to the consignors/shippers of livestock and failing to proper- 
ly complete scale tickets for “zero balance” as required. Respondent’s of- 
ficers have been warned about similar violations in the past in connec- 
tion with other corporations they operated. 
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Respondent’s registration is suspendable because the violations here 
are wilful. No prior notice or opportunity to correct or comply is re- 
quired by the Administrative Procedure Act when the suspension is 
based on wilful violations. (5 USC 558 (c) ). 

The record does not show any “prejudice” to the issues or Respondent 
in any fashion, least of all by any relationship to the proposed settlement 
offer directed to Respondent by Complainant. Settlement discussions 
and proposals are vital and essential to the process, and should not be 
disparaged. 


VI 


Respondent has wilfully violated sections 307, 312 (a) and 401 of the 
Act (7 USC 208, 213 (a), 221) and sections 201.42, 201.43, 201.49 and 
201.73-1 (a) and (d) of the regulations (9 CFR 201.42, 201.43, 201.49, 
201.73-1 (a) and (d) ), as alleged in the Complaint. 

The suspension, civil penalty and the cease and desist order requested 
are reasonable, appropriate and necessary. 


ORDER 


Howell Sales Company, its officers, directors, agents and employees, 
directly or through any corporate or other device, in connection with Re- 
spondent’s operations under the Packers and Stockyards Act, shall cease 
and desist from: 

1. Failing to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

2. Failing to otherwise maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR § 201.42); 

3. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; and 

4. Issuing scale tickets which do not show: (a) the name and location 
of the agency performing the weighing; (b) the date of the weighing; 
(c) the name or initials of the person who weighed the livestock; 
(d) which are not serially numbered; and (e) which contain no record of 
zero balancing being performed every 15 minutes or 15 weighings, 
whichever is completed first. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency subject to the Act, including true and correct copies of all ac- 
counts of sale and accurate scale tickets containing all information re- 
quired by the regulations. 
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In accordance with section 312 (b) of the Act (7 USC 213 (b) ), Re- 
spondent Howell Sales Company is assessed a civil penalty in the 
amount of two thousand dollars ($2,000). 

Respondent Howell Sales Company is suspended as a registrant under 
the Act until it demonstrates that the deficit in its custodial account for 
shippers’ proceeds has been eliminated. When the Respondent demon- 
strates that it no longer has a deficit in the account, a supplemental or- 
der will be issued in this proceeding terminating the suspension. [The 
Decision and Order became final on May 16, 1980.—Ed.] 


(No. 19,874) 


In re E. G. CATTLE COMPANY. P & S Docket No. 5739. Decided 
May 22, 1980. 


Market agency—Purchase price, failure to pay—Checks or drafts, failure 
to honor—Suspended as a registrant 


Where respondent consented to the issuance of an order to cease and desist from failing to 
pay the full purchase price of livestock, failing to honor checks and drafts in pay- 
ment for livestock. Respondent is suspended as a registrant under the Act for a pe- 
riod of four months. 


Barbara S. Harris, for Packers and Stockyards. 
Miles J. Mullin, McAllen, Tex., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondent, E. G. Cattle Company, will- 
fully violated the Act and regulations issued thereunder (9 C.F.R. 
§ 201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I cf 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, but does not admit the remaining allegations, waives oral 
hearing and further procedure, and consents and agrees, for the pur- 
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poses of settling this proceeding and such purpose only, to the entry of 
this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. E. G. Cattle Company, hereinafter referred to as the respondent, is 
a corporation with its principal place of business located at Mission, 
Texas. Its business mailing address is 1/4 Mile North Lucksinger Road, 
Mission, Texas 78572. 
2. Respondent, at all times material herein, was: 
(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 
(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, directly, or through any corporate devise, in connection 
with respondent’s activities subject to the Packers and Stockyards Act, 
shall cease and desist in all transactions involving the purchase of live- 
stock occurring after the effective date of this order, from: 

1. Failing to pay the full purchase price of livestock. 

2. Failing to honor checks or drafts drawn in payment for livestock 
purchased by respondent when such checks or drafts are presented for 
payment. 

3. Failing to pay, when due, the full purchase price of livestock. 

4. Issuing drafts in payment for livestock without obtaining from the 
sellers, before the transactions, agreements, executed in writing, ex- 
pressly extending credit for such purchases. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency subject to the Act including but not limited to a general 
ledger of accounts; a record of cash receipts and cash payments; and a 
livestock inventory. Respondent shall make monthly reconciliations of 
its bank accounts. 

Respondent is suspended as a registrant under the Act for a period of 
four (4) months. 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 19,875) 


In re ARGOE LIVESTOCK, INC. P & S Docket No. 5711. Decided 
May 22, 1980. 
Dealer—Insufficient funds—Drafts, failure to honor—Purchase price, fail- 
ure to pay when due—Failure to pay full purchase price—Cease and 
desist—Suspended as a registrant 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds; failing to honor drafts; failing to pay, 
when due, full purchase price of livestock. Respondent is suspended as a registrant 
under the Act for a period of fourteen days and thereafter until it demonstrates it is 
no longer insolvent. 


Barbara S. Harris, for Packers and Stockyards. 
Charles A. Williams, Orangeburg, S. C., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent’s financial condition does 
not meet the requirements of the Act and that respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Argoe Livestock, Inc., hereinafter referred to as respondent, is a 
corporation with its principal place of business located at Orangeburg, 
South Carolina. Its business mailing address is P. O. Box 721, Orange- 
burg, South Carolina 29115. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in coin- 
merce for its own account, and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
I £ 

parties having agreed to the entry of this decision, such decision will be 

entered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with respondent’s activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit in the bank account upon 
which such checks are drawn to pay such checks when presented for pay- 
ment. 

2. Failing to honor drafts drawn in payment for livestock purchased 
by respondent when such drafts are presented for payment. 

3. Failing to pay, when due, the full purchase price of livestock. 

4. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days and thereafter until it demonstrates that it is no 
longer insolvent. When respondent demonstrates that it is no longer in- 
solvent, a supplemental order will be issued in this proceeding terminat- 
ing this suspension after the fourteen (14) day period. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 
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(No. 19,876) 


In re CONWAY STOCKYARDS, INC., a corporation, and ROBERT C. 
McCorpD, JR., an individual. P &S Docket No. 5705. Decided 
April 18, 1980. 


Dealer, corporate respondent registered as—Purchase price, failure to pay 
when due—Insufficient funds—Accounts and records—Cease and desist— 
Suspension of registration—Civil penalty—Default 


The Corporate respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock; and issuing checks or drafts without maintaining 
sufficient funds. Respondents are ordered to keep accurate accounts and records 
which fully discloses all transactions. The individual respondent is assessed a civil 
penalty of $2,000.00 and the corporate respondent is suspended as a registrant 
under the Act for a period of five months and thereafter until no longer insolvent. 


Charlene Rosen, for Packers and Stockyards. 


Decision by John G. Liebert, Administrative Law Judge 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondents have wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.), 
and that corporate respondent’s financial condition does not meet the re- 
quirements of the Act. 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 





CONWAY STOCKYARDS, INC. 
Cite as 39 A.D. 664 


FINDINGS OF FACT 


1. Conway Stockyards, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business at Con- 
way, South Carolina, and whose business mailing address is P. O. Box 
404, Conway, South Carolina 29526. 

2. Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

3. Robert C. McCord, Jr., hereinafter referred to as the individual re- 
spondent, is an individual whose business address is Highway 501, Con- 
way, South Carolina. 

4. Individual respondent is, and at all times material herein was: 

(a) Manager of the corporate respondent, which is a closely held 
family corporation; and 

(b) Responsible for the direction, management and control of the 
corporate respondent. 

5. (a) As of April 25, 1979, corporate respondent’s current liabilities 
exceeded its current assets. As of that date, corporate respondent had 
current liabilities totaling $330,475.37 and current assets totaling 
$765.16, resulting in an excess of current liabilities over current assets 
of $329,710.21. 

(b) Corporate respondent’s current liabilities presently exceed its cur- 
rent assets. 

6. The corporate respondent, under the direction, management and 
control of the individual respondent, in connection with its operations as 
a dealer and on or about the dates and in the transactions set forth in 
paragraph IV of the Complaint and at divers other times, issued checks 
in purported payment for livestock purchased in commerce, which 
checks were returned unpaid by the bank upon which they were drawn 
because respondents did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn to pay such checks when pre- 
sented. 

7. (a) The corporate respondent, under the direction, management 
and control of the individual respondent, in connection with its opera- 
tions as a dealer, on or about the dates and in the transactions set forth 
in paragraph IV of the Complaint and also on or about the dates and in 
the transactions set forth in paragraph V of the Complaint and at divers 
other times, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 

(b) As of April 3, 1979, there remained unpaid by the respondents 
at least $289,805.39 for such livestock purchases. 
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8. Corporate respondent and individual respondent failed to keep rec- 
ords and memoranda which fully and correctly disclosed all transactions 
involved in its business as a dealer subject to the Act. Respondents failed 
to retain livestock purchase invoices and sales invoices; failed to main- 
tain a general ledger and a livestock purchase and sales journal; and 
failed to produce stock certificates and corporate minutes. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 5 herein, the corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 

By reason of the facts found in Finding of Fact 6 herein, respondents 
have wilfully violated section 312 (a) of the Act (7 U.S.C. 218 (a) ). 

By reason of the facts found in Finding of Fact 7 herein, respondents 
have wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
228 (b), 213 (a) ). 

By reason of the facts found in Finding of Fact 8 herein, respondents 
have wilfully violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, man- 
ager, agent or employee of the corporate respondent or its successors, in 
connection with their operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; and 

2. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds to pay such checks or drafts on deposit 
in the bank account from which such checks or drafts are to be paid. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
dealer subject to the Act, including livestock purchase and sale invoices, 
a general ledger, and a livestock purchase and sales journal. Respond- 
ents shall also keep and maintain all stock certificate records and min- 
utes of meetings held by the corporation. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), 
individual respondent is assessed a civil penalty of $2,000. 

Corporate respondent is suspended as a registrant under the Act for a 
period of five months and thereafter until it is no longer insolvent. 
When the corporate respondent demonstrates that it is no longer in- 
solvent, a supplemental order will be issued terminating the suspension, 
after the expiration of the five month suspension. 
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This Order shall be effective from the sixth day after the Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on May 28, 1980.—Ed.] 


(No. 19,877) 


In re GILBERT L. COON. P&S Docket No.5731. Decided May 30, 
1980. 


Market agency—Insufficient funds—Net proceeds, failure to remit—Cus- 
todial account for shippers’ proceeds— Using funds for personal use—Sus- 
pended as a registrant—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks while insolvent; failing to transmit the net proceeds; failing to properly 
maintain his custodial account for shippers’ proceeds and using funds for his own 
purpose. Respondent is ordered to keep accurate accounts and records which fully 
discloses all transactions. Respondent is suspended as a registrant for 45 days and 
thereafter until he is no longer insolvent. 


Charlene Rosen, for Packers and Stockyards. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the financial condition of the respondent does 
not meet the requirements of the Act, and that the respondent willfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
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et seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gilbert L. Coon, hereinafter referred to as the respondent, is an 
individual doing business as Lewis County Auction Company with his 
principal place of business at Lewistown, Missouri. His mailing address 
is Route 5, Quincy, Illinois 62301. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of conducting and operating the Lewis 
County Auction Company stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decisions will be 
entered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and stockyards Act, shall cease and desist from: 

1. Issuing checks or drafts in purported payment of the net proceeds 
resulting from the sale of consigned livestock sold on a commission basis 
without having and maintaining sufficient funds to pay such checks on 
deposit in the bank account from which such checks or drafts are to be 
paid; 

2. Failing to transmit or deliver to the owners or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock; 
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3. Failing to deposit in his Custodial Account for Shipper’s Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain his Custodial Account for Shipper’s 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations; and 

5. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and remittance of net proceeds to 
consignors. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency subject to the Act, including a general ledger of accounts 
showing assets, liabilities, net worth, income, and expenses. 

Respondent is suspended as a registrant under the Act for a period of 
45 days and thereafter until he demonstrates that he is no longer insol- 
vent and that the deficit in his Custodial Account has been eliminated. 
When respondent demonstrates that he is no longer insolvent and that 
the deficit in his Custodial Account has been eliminated, a supplemental 
order will be issued terminating the suspension, after the expiration of 
the 45 day period. 

The provisions of this Order shall be effective on the sixth day of serv- 
ice of the Order on the respondent: Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective date of 
the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 19,878) 


In re DAVID R. BROWN, d/b/a TONKAWA EXCHANGE. P &S Docket No. 
5714. Decided May 5, 1980. 


Market agency—Purchase price, failure to pay—Insolvency—Custodial ac- 
count for shippers’ proceeds—Using funds for his own purpose—Bonding 
requirement—Cease and desist—Default 
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Respondent is ordered to cease and desist from engaging in business while insolvent, fail- 
ing to pay when due full purchase price of livestock; properly maintaining custodial 
account for shippers’ proceeds; issuing checks while insolvent; using funds for his 
own purpose and engaging in any business for which bonding is required without 
maintaining bond. Respondent is suspended as a registrant under the Act for a pe- 
riod of 45 days and thereafter until he is no longer insolvent. 


Charlene A. Rosen, for Packers and Stockvards 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.), 
and that respondent’s financial condition does not meet the require- 
ments of the Act. 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) David R. Brown, hereinafter referred to as the respondent, is an 
individual with his principal place of business at Tonkawa, Oklahoma, 
and whose business mailing address is P. O. Box 127, Tonkawa, Okla- 
homa 75653. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of conducting and operating the 
Tonkawa Livestock Exchange stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; 

(3) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(4) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 

2. (a) As of February 28, 1979, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, respondent had current lia- 
bilities totalling $108,578.09 and current assets totalling $46,242.50, 
resulting in an excess of current liabilities over current assets of 
$62,335.59. 

(b) As of March 19, 1979, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities 
totaling $107,402.81 and current assets totalling $13,242.50 resulting 
in an excess of current liabilities over current assets of $94,160.31. 

(c) Respondent’s current liabilities presently exceed his current as- 
sets. 

3. The respondent, during the period of February 28, 1979 through 
March 19, 1979, engaged in the business of buying and selling livestock 
in commerce for his own account and selling livestock in commerce on a 
commission basis, notwithstanding the fact that during such period the 
respondent’s current liabilities exceeded his current assets. 

4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph IV of the 
Complaint, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient funds 
on deposit and available in the account upon which such checks were 
drawn to pay such checks when presented. 

5. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions noted in paragraph IV of the 
Complaint, and at divers other times, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such livestock. 

(b) As of April 30, 1979, there remained unpaid $64,521.33 for such 
livestock purchases. 

6. Respondent, during the period from January 31, 1979, through 
March 19, 1979, failed to maintain and use properly his Custodial Ac- 
count for Shippers’ Proceeds, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 

(a) As of January 31, 1979, respondent had outstanding checks 
drawn on his Custodial Account for Shippers’ Proceeds in the amount of 
$9,846.72 and a shortage in said bank account in the amount of $219.21, 
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and had, to offset such amounts, no deposits in transit and no current 
proceeds receivable, resulting in a deficiency of $10,065.93 in funds 
available to pay shippers their proceeds; 

(b) As of February 28, 1979, respondent had outstanding checks 
drawn on his Custodial Account for Shippers’ Proceeds in the amount of 
$769.59 and had, to offset such checks, cash in said bank account in the 
amount of $200.37, no deposits in transit and no current proceeds re- 
ceivable, resulting in a deficiency of $569.22 in funds available to pay 
shippers their proceeds; 

(c) As of March 19, 1979, respondent had outstanding checks drawn 
on his Custodial Account for Shippers’ Proceeds in the amount of 
$46,715.78 and had, to offset such checks, cash in said bank account in 
the amount of $18,667.28, a deposit in transit in the amount of 
$1,035.00 and no current proceeds receivable, resulting in a deficiency 
of $27,013.50 in funds available to pay shippers their proceeds; 

(d) Such deficiencies were due, in part, to respondent’s failure to de- 
posit in his Custodial Account for Shippers’ Proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock; and 

(e) Such deficiencies were due, in part, to the issuance of a check 
drawn on the custodial account for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to the 


shippers of livestock, in that, a check was drawn on the custodial ac- 
count to finance respondent’s dealer operations. 

7. Respondent, during the period of December 14, 1978, to March 16, 
1979, engaged in the business of a dealer, buying and selling livestock in 
commerce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
§ 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. § 213 (a) ). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. § 213 (a) ). 

By reason of the facts found in Finding of Fact 5 herein, respondent 
has wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
§§ 228 (b), 213 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 





PACKERS AND STOCKYARDS ACT, 1921 673 
Cite as 39 A.D. 669 


§§ 208, 213(a)) and section 201.42 of the regulations (9 CFR 
§ 201.42). 

By reason of the facts found in Finding of Fact 7 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. § 213 (a) ) and 
sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while insolvent, 
i.e., while his current liabilities exceed his current assets; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds to pay such checks or drafts on deposit 
in the bank account from which such checks or drafts are to be paid; 

4. Failing to deposit in his Custodial Account for Shippers’ Proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

5. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations; 

6. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net proceeds 
to consignors, including but not limited to issuing a check to finance re- 
spondent’s dealer operations; and 

7. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act for a period of 
45 days and thereafter until he demonstrates that he is no longer insol- 
vent, and that the deficit in his custodial account has been eliminated. 
When respondent demonstrates that he is no longer insolvent and that 
the deficit in his custodial account has been eliminated, a supplemental 
order will be issued terminating the suspension, after the expiration of 
the 45 day suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
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the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). | [The Decision and Order became final on June 13, 1980.—Ed.] 


(No. 19,879) 


In re WILLIAM E. WATERMAN and MIDDLETOWN AUCTION SALES, INC. 
P & S Docket No. 5755. Decided June 18, 1980. 


Dealer—Market agency—Custodial account for shippers’ proceeds— 
Checks—Net proceeds—Purchase price, failure to pay—Cease and desist— 
Consent 


Where respondent consented to the issuance of an order to cease and desist from failing to 
maintain their Custodial account for shippers’ proceeds in conformity with the Act; 
issuing checks or drafts while insolvent; failing to remit net proceeds and failing to 
pay, when due, the full purchase price of livestock. Respondent is ordered to keep 
accurate accounts and records which correctly disclose all transactions. 


Barbara S. Harris, for Packers and Stockyards. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

Inasmuch as the deficit in the corporate respondent’s custodial ac- 
count has been eliminated, complainant has agreed to the issuance of the 
following decision and order which does not suspend the corporate re- 
spondent’s registration. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Middletown Auction Sales, Inc., hereinafter referred to as the cor- 
porate respondent, is an Iowa corporation with its principal place of 
business located at Middletown, Iowa, and whose business mailing ad- 
dress is Middletown, Iowa 52638. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Middle- 
town Auction Sales, Inc. stockyard, a posted stockyard subject to the 
Act; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for its own account and selling livestock in commerce on a com- 
mission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to sell livestock in 
commerce. 

3. William E. Waterman, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is c/o Middle- 
town Auction Sales, Inc., Middletown, Iowa 52638. 

4. The individual respondent is, and at all times material herein was, 
the president and sole stockholder of the corporate respondent and did 
otherwise manage, direct and control the policies, practices and activ- 
ities of said corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, Middletown Auction Sales, Inc., its officers, 
directors, agents, employees, successors and assigns, directly or through 
any corporate or other device, and the individual respondent, William E. 
Waterman, directly or through any corporate or other device, shall cease 
and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

2. Failing to maintain their “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); 

3. Issuing checks or drafts to consignors in purported payment of the 
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net proceeds resulting from the sale of livestock sold on a commission 
basis without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts; 

4. Failing to remit, when due, to consignors the net proceeds resulting 
from the sale of consigned livestock; 

5. Issuing checks or drafts in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available in the 
bank account upon which such checks or drafts are drawn to pay such 
checks or drafts; 

6. Failing to pay, when due, the full purchase price of such livestock. 

The corporate respondent and individual respondent shall keep such 
accounts, records, and memoranda as shall fully and correctly disclose 
all transactions in their business subject to the Packers and Stockyards 
Act, including but not limited to: (a) a general ledger of accounts show- 
ing all assets, liabilities, and net worth; (b) a currently posted cash re- 
ceipts and disbursements journal; (c) an accounts receivable and payable 
record; (d) copies of all purchase and sales invoices; and (e) monthly 
bank reconciliations of all custodial and general bank accounts. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 19,880) 


In re BARNEY M. GIBSON, W. L. LANNINGHAM and LEONARD LASTER. 
P&S Docket No. 5754. Decided June 27, 1980. 


Market agency—Weights, false and incorrect—Speculation—Custodial ac- 

count for shippers’ proceeds—Unfair practices—Bonding requirement— 

Purchase price—Financing a packer—Accounts and records—Cease and de- 
sist—Civil penalty—Suspension—Consent 


Respondents Gibson and Lanningham consented to the issuance of an order to cease and 
desist from violating certain regulations under the Act and are each assessed a civil 
penalty of $3,000. and are suspended as registrants for 62 days and thereafter until 
in full compliance with the Act. 


Peter V. Train, for Packers and Stockyards. 
Frank L. Slaughter, Bristol, Tenn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge 
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DECISION WITH RESPECT TO 
BARNEY M. GIBSON and W. L. LANNINGHAM 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 CFR § 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR§ 1.138). 

Respondents Barney M. Gibson and W.L. Lanningham admit the 
jurisdictional allegations of paragraph IA and IB, respectively, of the 
complaint as those allegations pertain to them and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Barney M. Gibson, hereinafter referred to as respondent Gibson, is 
an individual whose business mailing address is P.O. Box 296, Jones- 
ville, Virginia 24263. 

2. W. L. Lanningham, hereinafter referred to as respondent Lanning- 
ham, is an individual whose business mailing address is P.O. Box 296, 
Jonesville, Virginia 24263. 

3. Respondents Gibson and Lanningham are, and at all times material 
herein were: 

(a) Engaged in the business of conducting and operating the Jones- 
ville Livestock Market stockyard, a posted stockyard subject to the pro- 
visions of the Act; 

(b) Engaged in the business of conducting and operating the B&W 
Cattle Company; 

(c) Engaged in the business of a market agency buying and selling 
livestock on a commission basis and as a dealer buying and selling live- 
stock in commerce for his own account; and 

(d) Registered with the Secretary of Agriculture as partners with 
Leonard Laster in Jonesville Livestock Market to sell livestock in com- 
merce on a commission basis. 
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CONCLUSIONS 


Respondents Gibson and Lanningham having admitted the jurisdic- 
tional facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondents Gibson and Lanningham, individually or as a partner 
with each other or any other person or through any corporate or other 
device, in connection with their operations subject to the Act, shall cease 
and desist from: 

1. Preparing and issuing, in connection with the sale of livestock, in- 
voices to purchasers showing false and incorrect weights for such live- 
stock; 

2. Selling livestock to purchasers, and collecting from such pur- 
chasers, on the basis of prices computed on false and incorrect weights; 

3. Billing and collecting from their principal for livestock purchased 
on commission at prices other than the actual purchase prices plus the 
agreed upon buying commission and expenses; 

4, Purchasing livestock from consignments from a market agency in 
which they have an ownership interest for resale for their own specula- 
tive account or permitting any partner, agent or employee to purchase 
livestock from consignments for their own speculative accounts. 

5. Using their own livestock to fill purchase orders without full and 
timely disclosure of all relevant information, including true ownership 
of the livestock and all other information necessary to show fully the 
true nature of the transaction, to the party or parties on whose behalf 
they are acting; 

6. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR § 201.42 (c) ), an amount equal to the proceeds receivable from 
the sale of consigned livestock; 

7. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations(9 CFR§ 201.42). 

8. Issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of the purchasers of their livestock; 

9. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and regulations; 

10. Failing to pay, when due, the full purchase price of livestock; and 

11. Financing a packer by extending credit through an open account 
or in any other manner. 





MICHAEL G.T. DENSLOW 679 
Cite as 39 A.D. 679 


Respondents Barney M. Gibson and W. L. Lanningham shall keep ac- 
counts, records and memoranda which fully and correctly disclose all 
transactions involved in their businesses subject to the Act including: 
(1) a general ledger; (2) a cash receipts and cash disbursements journal; 
(3) accounts receivable and accounts payable ledgers; (4) monthly 
reconciliations of all bank accounts; (5) an accurate record of the num- 
ber and weight of livestock bought, sold or otherwise disposed of each 
business day and the price paid or received therefor; (6) periodic inven- 
tories of all livestock on hand; (7) all scale tickets; and (8) purchase in- 
voices and accounts of sale which show the true and correct names of the 
purchasers of livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondents Barney M. Gibson and W. L. Lanningham are each assessed a 
civil penalty in the amount of three thousand dollars ($3,000). 

Respondents Barney M. Gibson and W. L. Lanningham are suspended 
as registrants under the Act for sixty-two days and thereafter until they 
demonstrate that the deficit in their “Custodial Account for Shippers’ 
Proceeds” has been eliminated and that they have complied fully with 
the bonding requirements of the Act and regulations. When respondents 
demonstrate that the deficit in their “Custodial Account for Shippers’ 
Proceeds” has been eliminated and that they have complied with the 
bonding requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the expiration of the three 
month period. The provisions of this Order shall become effective on the 
sixth day after service of this Order on the respondent. Provided, how- 
ever, that if by any means or device whatever all or part of the suspen- 
sion period is not effectively served during the period indicated above, 
the effective date of the beginning period of the suspension period (or 
the part thereof not effectively served) shall be the date fixed by a court 
of competent jurisdiction which issues an appropriate order with respect 
thereto. 

Copies of this decision shall be served upon the parties. 


(No. 19,881) 


In re MICHAEL G. T. DENSLOW. P & S Docket No. 5758. Decided 
June 27, 1980. 


Dealer—Market Agency—Suspension—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
g 
checks or drafts while insolvent; failing to pay, when due, the full purchase price for 
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livestock. Respondent is ordered to keep accurate accounts and records which cor- 
rectly disclose all transactions. Respondent is suspended as a registrant under the 
Act for a period of six months and thereafter until he is no longer insolvent. 


Thomas M. Walsh, for Packers and Stockyards. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act. This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael G. T. Denslow, hereinafter referred to as the respondent, is 
an individual whose principal place of business is located at Kirksville, 
Missouri. Respondent’s mailing address is Rural Route #3, Kirksville, 
Missouri 63501. 

2. Respondent, at all times material to this proceeding, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer, to buy 
and sell livestock, and as a market agency, to buy livestock, in com- 
merce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from: 
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(1) Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds, to pay such checks or 
drafts, on deposit in the accounts from which such checks or drafts are 
to be paid; and 

(2) Failing to pay, when due, the full purchase price for livestock. 

Respondent shall keep and maintain accounts, records and memo- 
randa which completely and accurately disclose the nature of all trans- 
actions involved in his business operations subject to the Act, including: 
(1) a general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth; (2) monthly reconciliations of his livestock busi- 
ness checking account; (3) a daily record of his livestock purchases and 
sales; and (4) a livestock inventory record. 

Respondent is suspended as a registrant under the Act for a period of 
six (6) months, and thereafter until he demonstrates that he is no longer 
insolvent. When respondent demonstrates that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating the 
suspension, after the expiration of the six-month period. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 


fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 
Copies of this decision shall be served upon the parties. 


ORDER ISSUED BY JOHN G. LIEBERT, ADMINISTRATIVE LAW 
JUDGE 


SUSPENSION TERMINATED 
(No. 19,882) 


In re ROY HOGELAND. P&S Docket No. 5729. Decided May 2, 
1980. 


SUPPLEMENTAL ORDER 


On April 28, 1980, an order was issued in the above-captioned matter 
which, among other things, suspended the respondent as a registrant un- 
til he complies with the bonding requirements of the Act. As complain- 
ant has received information that the respondent has filed a reasonable 
bond and is in compliance with the bonding requirements 
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IT IS THEREFORE ORDERED that the suspension provision of the 
order dated April 28, 1980 is hereby terminated. The order shall remain 
in full force and effect in all other respects. 


ORDER ISSUED BY DOROTHEA A. BAKER, ADMINISTRATIVE LAW 
JUDGE 


SUSPENSION TERMINATED 
(No. 19,883) 


In re ARGOE LIVESTOCK, INC. P & S Docket No. 5711. Decided 
June 2, 1980. 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an order was 
issued on May 22, 1980, which, in part suspended respondent as a regis- 
trant under the Act for 14 days and thereafter until such time as re- 
spondent demonstrated that it was no longer insolvent. 

Complainant has now recommended that a supplemental order be is- 
sued terminating the suspension of respondent as a registrant under the 
Act after the 14-day period inasmuch as respondent has now demon- 
strated that it is no longer insolvent. 

Accordingly, the suspension of the respondent as a registrant under 
the Act in the order of May 22, 1980, is hereby terminated, after the 14- 
day period. Such order shall remain in full force and effect in all other 
respects. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 19,884) 


In re RUDOLPH JOHN KAFCSAK,-d/b/a ACME, FOODS. PACA Docket 
No. 2-5307. Decided May 15, 1980. 


Repeated, flagrant, willful violations of the Act—Facts and circumstances 
shall be published 


Where respondent is charged with committing repeated, flagrant and wilful violations of 
the act. The facts and circumstances shall be published. 


Dorothea A. Baker, Administrative Law Judge. 
Diane L. Langton, for complainant. 
Lawrence S. Benjamin, Cleveland, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge Dorothea A. Baker filed an initial decision 
and order on March 7, 1980, in which she ordered the publishing of her 
findings that respondent had committed repeated, flagrant and wilful 
violations of the Act. Her order was to be effective 35 days after service, 
unless appealed, except that the order provided: 


In determining the eligibility of Mr. Kafcsak for employment 
by a licensee under the Act, the effective date of the Order is re- 
garded as April 11, 1977. In all other respects, the effective 
date of the Order is as is set forth herein. 


On April 11, 1980, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR § 2.35). ' 
Complainant seeks to change the effective date of the order as to Mr. 
Kafcsak’s eligibility for employment by licensees. For the reasons set 
forth below, that effective date is changed to coincide with the effective 
date of the order in all other respects. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 
1976 ed., Appendix, p. 764). The present Judicial Officer was appointed in January 1971, 
having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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The findings of fact herein are taken verbatim from the initial deci- 
sion, except that findings not relevant to this decision are omitted. 


FINDINGS OF FACT 


1. Respondent, Rudolph John Kafcsak, is an individual who was do- 
ing business as Acme Food Company, whose last known mailing address, 
as alleged in the Complaint, is Northern Ohio Food Terminal, Unit 77, 
Cleveland, Ohio 44115. Mr. Kafcsak testified that his present residence 
address is 17577 Whitney Road, Building 5, Apartment 610, Strongs- 
ville, Ohio (TR 89). 

2. Pursuant to the licensing provisions of the Act, License No. 170634 
was issued to the respondent on May 27, 1957, and was renewed annual- 
ly. However, his license terminated on May 27, 1977, when respondent 
failed to pay the required annual license fee and at a time when respond- 
ent was in involuntary bankruptcy. 

3. On or about May 3, 1977, an involuntary petition in bankruptcy 
was commenced against respondent. On or about March 29, 1979, re- 
spondent was discharged a bankrupt in the United States District Court 
for the Northern District of Ohio. 

4. During the period February 1977 through April 1977, respondent 
purchased 197 lots of perishable agricultural commodities, shipped by 
ten sellers in interstate commerce, which commodities were received 
and accepted by respondent, but for which respondent failed to make 
full payment promptly of the agreed purchase prices, or balance thereof, 
in the approximate total amount of $127,065.57. The details of these 
transactions are set forth in joint Exhibit 1A and will not be repeated 
herein. Even though there may have been variances in the amounts due 
and owing, as indicated by submissions of claims in bankruptcy, such 
variances, if any, are not of sufficient materiality to this proceeding so 
as negate the obvious violations of the payment requirements. Also, the 
Bankruptcy Court had other issues and facts before it which may have 
entered into its final orders relating to the payment of claims and the de- 
termination of the amounts thereof. 

5. The evidence herein establishes that during the period February 
1977 through April 1977, the respondent did violate Section 2 (4) of the 
Act (7 U.S.C. 499b) by purchasing 197 lots of perishable agricultural 
commodities, shipped by 10 sellers in interstate commerce, which com- 
modities were received and accepted by respondent, but for which re- 
spondent failed to make full payment promptly of the agreed purchase 
prices, or balances thereof. Such failure to pay is regarded by the Depart- 
ment as repeated, flagrant and wilful violation of section 2 of the Act (7 
U.S.C. 499b). 
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CONCLUSIONS 


Respondent has failed to make full payment promptly of the agreed 
purchase prices for produce it accepted and received from 10 sellers in 
197 separate transactions. Most of this was left unpaid after respondent 
was discharged a bankrupt. 

It has consistently been held that bankruptcy is no defense to a disci- 
plinary action under the Perishable Agricultural Commodities Act for 
failure to pay for produce. Zwick v. Freeman, 373 F.2d 110, 114-117 (2d 
Cir. 1967), cert. denied, 389 U.S. 835 (1967); In re M. & H. Produce Co., 
34 Agric. Dec. 700, 736 (1975), aff'd, 549 F.2d 830 (D.C. Cir. 1977), cert. 
denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 
1884, 1896-1914 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re Hall, 
12 Agric. Dec. 725, 732-733 (1953); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 255-259 (1973), aff'd, 491 F.2d 988 (2d Cir. 1974), 
cert. denied, 419 U.S. 830 (1974); In re Cecil, 7 Agric. Dec. 1105, 1109- 
1112 (1948). ? 

Even where a seller agrees to accept partial payment of the purchase 
price in full satisfaction of a debt, that does not constitute “full pay- 
ment,” and does not negate a violation of the Act. In re Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1633 (1976), affd mem., 568 F.2d 772 (4th Cir. 
1978), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 
34 Agric. Dec. 1879, 1884-1887 (1975); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 733-740 (1975), aff'd, 549 F.2d 830 (D.C. Cir. 1977), 
cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. 
Dec. 1884, 1887-1888, 1892, 1896, 1899-1900 (1974), affd, 524 F.2d 
1255 (5th Cir. 1975). 

Respondent’s violations were wilful, as that term is used in connection 
with license suspension or revocation proceedings (In re Shatkin, 34 
Agric. Dec. 296, 298-314 (1975) ), but there is no requirement to show 
wilfulness here since no license is being suspended or revoked. In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 262-263 (1973), aff ad, 
491 F.2d 988 (2d Cir. 1974), cert. denied, 419 U.S. 830 (1974). It is 
enough that respondent’s violations were repeated and flagrant. See the 


2. In the 1978 legislation codifying the bankruptcy laws (Pub. L. No. 95-598, § 525, 92 
Stat. 2549, 2593), Congress provided that except under the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act, a governmental unit may not deny, re- 
voke, suspend or refuse to renew a license solely because a person is or has been a debtor or 
a bankrupt, has been insolvent or has not paid a debt that is dischargeable in bankruptcy 
(11 U.S.C. § 525). The Chairman of the House Committee on Agriculture, who offered the 
amendment referred to above, stated that the Committee on Agriculture “has no quarrel 
with the ‘fresh-start’ philosophy” underlying the bankruptcy provisions, but because “of 
the peculiar vulnerability of producers of perishable agricultural commodities and live- 
stock,” the special provisions referred to above were necessary. 123 Cong. Rec. H11762 
(daily ed. Oct. 28, 1977). 
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cases cited in In re John H. Norman & Sons Distributing Co., 37 Agric. 
Dec. 705, 709-714 (1978). 

Respondent refers to circumstances that led to his financial failure, in- 
cluding a strike and the failure of others to pay him for produce, but 
these circumstances are of no concern here. It has been repeatedly held 
that the Act calls for payment—not excuses. In re L. R. Morris Produce 
Exchange, Inc., 37 Agric. Dec. 1112, 1120 (1978); In re John H. Norman 
& Sons Distributing Co., 37 Agric. Dec. 705, 712 (1978); In re Solt. 35 
Agric. Dec. 721, 724 (1976); In re Catanzaro, 35 Agric. Dec. 26, 31 
(1976), aff'd, No. 76-1613 (9th Cir. 1977), printed in 36 Agric. Dec. 467; 
In re Southwest Produce, Inc., 34 Agric. Dec. 160, 167-168 (1975), aff ad, 
524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 
120, 130-131 (1975), affd, 524 F.2d 977 (5th Cir. 1975); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-268 (1973), affd, 491 
F.2d 988 (2d Cir. 1974), cert. denied, 419 U.S. 830 (1974). * 

For an explanation as to why excuses for payment violations are not 
regarded as mitigating circumstances under the Perishable Agricultural 
Commodities Act, see In re Esposito, 38 Agric. Dec. 613, 632-640 (1979), 
set forth as Appendix A to this Decision. 

Respondent contends that a lesser sanction could have been imposed 
in this case, such as a suspension of his license for up to 90 days, if his li- 
cense had not expired. But the fact that his license expired after the vio- 
lations occurred would not have precluded an order suspending his 
lapsed or expired license, if that were regarded as appropriate. Jn re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 138-140 (1975), affd per curiam, 
524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 
Agric. Dec. 236, 251-253 (1973), affd, 491 F.2d 988 (2d Cir. 1974), cert. 
denied, 419 U.S. 830 (1974). 

A suspension order is not appropriate here because respondent has 
failed to pay substantial amounts due for produce, and in such circum- 
stances it is the policy of the Department to revoke a license which is in 
effect ‘ or to publish the facts and circumstances if the license has lapsed 


3. See, also, In re A tlantic Produce Co., 35 Agric. De. 1631, 1632-1633 (1976), aff'd, 568 
F.2d 772 (4th Cir. 1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 
(1975); In re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949); In re Josie Cohen Co., 3 
Agric. Dec. 1013, 1015 (1944). 

4, E.g., In re Solt, 35 Agric. Dec. 721 (1976); In re Catanzaro, 35 Agric. Dec. 26 (1976), 
aff'd, No. 76-1613 (9th Cir. 1977), printed in 36 Agric. Dec. 467. 
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or expired, ° which has the same effect as revocation of a license. ° 

Judge Baker fixed the effective date of the order as April 11, 1977, in- 
sofar as it determines the eligibility of Mr. Kafcsak for employment by a 
licensee under the Act, because of her concern for the effects of the order 
on him. The order will prevent his employment by a licensee for one year 
(7 U.S.C. § 499h (b) ). However, that collateral effect of the order is pre- 
scribed by Congress, and there is no reason for this Department to try to 
evade the Congressional policy by fixing the effective date of the order 3 
years before its issuance and 21 months before the complaint was issued 
in this case. 

The collateral effects of the order prescribed by Congress are con- 
sistent with the Department’s sanction policy. In re King Midas Packing 
Co., 34 Agric. Dec. 1879, 1888 (1975). 

It is the policy of this Department to impose severe sanctions for se- 
rious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to the respond- 
ents but also to other potential violators. This policy has been followed 
in all of the Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in numerous decisions. 
See, e.g., In re Worsley, 33 Agric. Dec. 1547, 1556-1571 (1974), set forth 
in Appendix B to this decision.’ 

In the circumstances, the effective date of the order as to determining 
the eligibility of Mr. Kafcsak for employment by a licensee should be the 
same as the effective date of the order for all purposes. 


5. E.g., In re John H. Norman & Sons Distributing Co., 37 Agric. Dec. 705 (1978); In re 
Pappas Produce, Inc., 36 Agric. Dec. 684 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 
1631 (1976), affd, 568 F.2d 722 (4th Cir. 1978); In re King Midas Packing Co., 34 Agric. 
Dec. 1879 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700 (1975), aff'd, 549 F.2d 830 
(D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. 
Dec. 1884 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 266-268 (1973), affd, 491 F.2d 988 (2d Cir. 1974), cert. denied, 419 
U.S. 830 (1974). 

6. E.g., In re Catanzaro, 35 Agric. Dec. 26, 35 (1976), aff'd, No. 76-1613 (9th Cir. 1977), 
printed in 36 Agric. Dec. 467. 

7. Severe sanctions issued pursuant to this policy were sustained in In re Livestock Mar- 
keters, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd mem., No. 76-1613 (9th Cir. March 9, 1977), printed in 36 Agric. Dec. 467; In reM. & 
H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir. 
1977), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 
773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178 (1975), affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-160 (1975), aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-1914 (1974), affd, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539- 
550 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80 
(1974), aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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A final point should be mentioned in view of the respondent’s objec- 
tions to complainant’s questions on cross-examination beyond the scope 
of direct-examination. It is the settled policy of this Department not to 
follow the restrictive rules followed in court proceedings, such as to limit 
cross-examination to the subject matter of the direct-examination. In re 
De Jong Packing Co., 36 Agric. Dec. 1181, 1222-1224 (1977), affd, No. 
77-2722 (9th Cir. 1980). 


ORDER 


Respondent has committed repeated, flagrant and wilful violations of 
the Act (7 U.S.C. 499 (b) ). 

The facts and circumstances as set forth herein shall be published. 

This Order shall be effective on the 30th day after service on the re- 
spondent. 


APPENDIX A 
Excerpt from Jn re Esposito, 38 Agriculture Decisions 613, 632-640 
(1979): [Excerpt omitted—Ed.] 
APPENDIX B 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): U.S.D.A. Sanction Policy. [Decision 
omitted—Ed.] 


(No. 19,885) 
In re BEXAR PRODUCE Co., INC. PACA Docket No. 2-5155. 
Decided April 11, 1980. 
Repeated, flagrant and willful violations of the Act—License revoked 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
repeated, flagrant and willful violations of section 2 of the Act. Respondent’s license 
is revoked. 


Diane Langton, for complainant. 
Peter N. Susca, San Antonio, Tex., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), hereinafter sometimes referred to as the “Act”, in- 
stituted by a Complaint filed on August 3, 1978, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 

Said Complaint alleges that during the period January 1978 through 
April 1978, Respondent violated section 2 (4) of the Act (7 U.S.C. 
499b (4) ) by purchasing 234 lots of perishable agricultural commodities, 
shipped by 63 sellers in interstate commerce, which commodities were 
received and accepted by Respondent without complaint, but for which 
Respondent failed to make full payment promptly of the agreed pur- 
chase prices, or balances thereof, in the total amount of $195,150.69. An 
“Amended Answer” was filed by counsel, on behalf of Respondent, as of 
November 20, 1978. An oral hearing date was designated and later 
vacated. 

Subsequently, on August 2, 1979, Complainant filed an Amended 
Complaint wherein the aforementioned violations were once again al- 
leged (paragraph 4) and, in addition, it was alleged that, during the pe- 
riod December 1978 through June 1979, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ) by purchasing 274 lots of perishable 
agricultural commodities shipped by 82 sellers in interstate and foreign 
commerce, which commodities were received and accepted by Respond- 
ent without complaint, but for which Respondent failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $203,040.48 (paragraph 5). On August 20, 1979, Re- 
spondent, through counsel, filed Respondent’s Second Amended An- 
swer. 

Complainant requested that, after proceedings were held in accord- 
ance with the Act and the Rules of Practice, that Respondent’s license be 
revoked, pursuant to section 8 of the Act (7 U.S.C. 499h). 

An oral hearing was held before Administrative Law Judge Dorothea 
A. Baker, United States Department of Agriculture, at San Antonio, 
Texas, on November 15 and 16, 1979. Diane Langton, Esquire, Office of 
the General Counsel, United States Department of Agriculture, repre- 
sented Complainant. Peter N. Susca, Esquire, 4402 Vance Jackson, 
Suite 210, San Antonio, Texas, represented Respondent. 

The parties were given the opportunity to submit proposed findings of 
fact, conclusions, order and a brief in support thereof, as well as pro- 
posed corrections to the transcript. The Complainant filed its Proposed 
Corrections to the Transcript on December 21, 1979, and its Proposed 
Findings of Fact, Conclusions and Order and brief in support thereof on 
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February 8, 1980. The Respondent filed no Proposed Findings of Fact, 
Conclusions and Order and brief in support thereof. However, on 
January 15, 1980, Respondent filed a “Motion for Extension of Time to 
File Proposed Corrections to the Transcript” which was granted on 
January 17, 1980, because of Respondent’s counsel’s inability to obtain a 
copy of the transcript. 


Pertinent Statutory and Regulatory Provisions 


Section 2 (4) of the Act (7 U.S.C. 499b), relating to unfair conduct, pro- 
vides as follows: 


“Tt shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


* * * * * 


(4) For any commission merchant, dealer, or broker to 
... fail or refuse truly and correctly to account and 
make full payment promptly in respect of any transac- 
tion in any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable 
cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection 
with any such transaction; [emphasis added]. . . .” 


Section 46.2 of the applicable regulations (7 CFR 46.2) provides, in 
pertinent part, as follows: 


“(aa) ‘Full payment promptly’ is the term used in the act in spe- 
cifying the period of time for making payment without com- 
mitting a violation of the act. ‘Full payment promptly,’ for the 
purpose of determining violations of the act, means: 


* * * * * 


(5) Payment for produce purchased by a buyer, within 10 days 
after the day on which the produce is accepted; . . . .” 


FINDINGS OF FACT 


1. Respondent, Bexar Produce Co., Inc., is a corporation whose ad- 
dress is 1500 South Zarzamora Street, San Antonio, Texas 78207. 

2. Pursuant to the licensing provisions of the Act, license number 
740717 was issued to Respondent on October 25, 1973, was renewed an- 
nually, and was in effect at the time of the oral hearing. 
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3. During the period January 1978 through April 1978, Respondent 
purchased, received and accepted without complaint, 234 lots of perisha- 
ble agricultural commodities from 63 sellers, as more fully set forth in 
paragraph 4 of the amended complaint. The total purchase prices for the 
commodities were $195,150.69. 

4. Respondent failed to make full payment promptly to the 63 sellers 
of the agreed purchase prices of $195,150.69 on the 234 lots of perisha- 
ble agricultural commodities it received and accepted. 

5. During the period December 1978 through June 1979, Respondent 
purchased, received and accepted without complaint, 274 lots of perisha- 
ble agricultural commodities from 82 sellers, as more fully set forth in 
paragraph 5 of the amended complaint. The total purchase prices for the 
commodities were $203,040.48. 

6. Respondent failed to make full payment promptly to the 82 sellers 
of the agreed purchase prices of $203,040.48 on the 274 lots of perisha- 
ble agricultural commodities it received and accepted. 

7. The acts of Respondent in failing to make full payment promptly of 
the agreed purchase prices due the sellers, as stated in findings of fact 
nos. 3 through 6, constitute willfull, repeated and flagrant violations of 
section 2 of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


Although Respondent filed no brief herein, consideration has been 
given to the entire record evidence which amply supports the findings of 
fact. The published Department of Agriculture Decisions mandate the 
conclusion that Respondent has violated the Act. 

This is a disciplinary proceeding brought pursuant to the provisions of 
the Act. In its Amended Answer, Respondent denies that it willfully, re- 
peatedly and/or flagrantly violated the Act. Among Respondent’s de- 
fenses is that payments were not paid promptly to Respondent by those 
owing it money. In further explanation, Respondent submitted that pay- 
ments at a date later than 10 days after acceptance of the goods were 
based upon implied and expressed agreements made by and through Re- 
spondent’s brokers, and that by reason of the course of dealing between 
Respondent and Respondent’s suppliers in past transactions, prompt 
payment was not expected. Careful examination of the record evidence 
fails to establish that there were express or implied agreements between 
Respondent and its suppliers to the effect that payment could be made 
beyond the 10 day period. Admittedly, the Respondent had entered into 
an arrangement with a Mr. Wilson Davis whereby the Respondent's as- 
sets were hypothecated or otherwise indentured to him in consideration 
of Mr. Davis’ assumption and payment of some of the accounts for which 
complaint has been made. 
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The Respondent’s financial arrangement with Mr. Wilson Davis, Jr. 
did not extinguish his obligation to assure that the transactions set forth 
in the Complaint were fully and promptly paid for. 

The Respondent’s violations of the Act were repeated, flagrant and 
willfull according to the principles set forth by the Judicial Officer in In 
re: George Steinberg & Sons, 32 A.D. 236, 264 (1973); In re: Harrisburg 
Daily Market, Inc., 20 A.D. 955 (1961), affirmed, sub nom; Harrisburg 
Daily Market v. Freedman, 309 F.2d 647 (D.C. Cir. 1962) cert. denied 
372 U.S. 976 (1962). See also, In re: Baltimore Tomato Company, Inc., 
PACA Docket No. 2-5347, March 6, 1980. 

The revocation of Respondent’s license is an appropriate sanction. In 
addition to the general policies underlining the Act, there is no question 
that the failure to pay promptly seriously threatens the orderly market- 
ing of produce in the perishable agricultural industry by undermining 
confidence between the parties and by disturbing the smooth monetary 
flow through the marketing chain. Respondent’s proven inability to pay 
for its produce obligations in the perishable agricultural commodities in- 
dustry is a definite threat to the industry, and for the industry’s protec- 
tion, the Respondent’s license should be revoked. 


ORDER 


Respondent has committed repeated, flagrant and willful violations of 
section 2 of the Act (7 U.S.C. 499b). 

Respondent's license is revoked. 

This decision and order shall become final and effective 35 days after 
service hereof unless it is appealed to the Judicial Officer within 30 days 
in accordance with the Rules of Practice and Procedure as set forth in 7 
CFR§ 1.18letseqg.,§ 1.145. 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final May 21, 1980.—Ed.] 


(No. 19,886) 


In re PURE & SIMPLE Foops, INC. a/t/a MAX KOZECK PRODUCE 
Co. PACA Docket No. 2-5537. = Decided April 15, 1980. 


Willful, flagrant and repeated violations of Section 2 of the Act—Facts and 
circumstances shall be published—Default 


Where respondent failed to make full payment promptly with respect to numerous transac- 
tions and therefore is charged with willful, flagrant and repeated violations of the 
act. 
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Edward M. Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”) instituted by a complaint filed, on January 15, 1980, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that, during the period August 1978 through January 1979, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 15 sellers, 276 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, or balances thereof, in the total amount of 
$72,430.95. 

A copy of the complaint was served upon respondent on January 23, 
1980, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 


ceedings Instituted By the Secretary (7 CFR 1.139; hereinafter “Rules 
and Practice”). 


FINDINGS OF FACT 


1. Pure & Simple Foods, Inc., also trading as Max Kozeck Produce Co. 
(hereinafter referred to as “respondent”) is a California Corporation 
whose last known address is 795 W. Hedding Street, San Jose, Califor- 
nia 95126. 

2. Pursuant to the licensing provisions of the Act, license number 
711299 was issued to respondent on March 29, 1971. This license was re- 
newed annually but terminated on March 29, 1979 when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period August 1978 through January 1979, respondent failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, totalling $72,430.95, for 276 lots of perishable agricultural commodi- 
ties purchased and accepted from 15 sellers in interstate and foreign 
commerce. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 

the 276 transactions, set forth in Finding of Fact No. 3 above, consti- 
tutes willful, repeated and flagrant violation of section 2 of the Act (7 
U.S.C. 499b) for which the order below is issued. 
The seriousness of the violations require a prompt decision and sanction. 
This decision and order are issued pursuant to the default provisions of 
the Rules of Practice. However, the following matters are noted. The 
Hearing Clerk’s file indicates that service of the Motion for Decision and 
the proposed Decision and Order did not result in actual service upon re- 
spondent and that the documents were returned, when service was at- 
tempted in conformity with Section 1.147, as “not deliverable as ad- 
dressed”. The file indicates a letter dated January 24, 1980, from Credit 
Managers Association, wherein the statement is made “Pure & Simple 
executed a general assignment for the benefit of creditors to Credit Man- 
agers Association under date of January 5, 1979”. Also contained in the 
file is a letter dated February 7, 1980, addressed to Attorney Silverstein, 
Office of the General Counsel, from Attorney Mark Franich. There is no 
indication of a response thereto other than an acknowledgement of its 
receipt and filing by the Hearing Clerk. 


ORDER 


A finding has been made that respondent has committed willful, fla- 
grant and repeated violations of section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above shall be published. 

This order shall take effect on the eleventh (11)th day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a part to the proceeding within 30 days after service as 
provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on June 5, 1980, and the order became effective on 
June 16, 1980.—Ed.] 
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(No. 19,887) 


In re DEFEO FRUIT Co., INC. PACA Docket No. 2-5526. Decided 
April 25, 1980. 


Willful, repeated and flagrant violations—Failure to make full payment 
promptly—Revocation of license—Default 


Where respondent is charged with failure to make full payment promptly for numerous 
transactions which constitute willful, repeated and flagrant violations of section 2 
of the Act. Respondent’s license is revoked. 


Edward M. Silverstein, for complainant. 
Daniel J. Flanigan and Elizabeth F. Growcock, Kansas City, Mo. for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”) instituted by a complaint filed on December 17, 1979 by the 
Director, Fruit and Vegetable Division Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that, during the period September 1977 through February 1979, re- 
spondent failed to make full payment promptly, in the total amount of 
$208,820.65, for 44 lots of fruits and vegetables, all being perishable 
agricultural commodities, purchased from 9 sellers in interstate com- 
merce and that payment for their purchases was made from one to eight 
months late. It is further alleged in the complaint that during the period 
October 1978 through August 1979 respondent purchased and accepted, 
in interstate commerce, from 33 sellers, 135 lots of fruits and vege- 
tables, all being perishable agricultural commodities but failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, in the total amount of $595,851.40. 

A copy of the complaint was served upon respondent on December 21, 
1979. Although, the Chief Administrative Law Judge, John A. Camp- 
bell, by order dated January 16, 1980, extended its time to answer the 
complaint to February 13, 1980, the complaint has not been answered. 
The time for filing an answer having run, and upon the motion of the 
complainant for the issuance of the Default Order, the following Deci- 
sion and Order is issued without further investigation or hearing pursu- 
ant to section 1.139 of the Rules of Practice Governing Formal Adjudica- 
tory Administrative Proceedings Instituted By the Secretary (7 CFR 
1.139; hereinafter the “Rules of Practice”). 
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FINDINGS OF FACT 


1. Defeo Fruit Co., Inc., (hereinafter “respondent”) is a corporation 
whose address is 401 Walnut Street, Kansas City, Missouri 64106. 

2. Pursuant to the licensing provisions of the Act, license number 
182137 was issued to respondent on July 10, 1959. This license was re- 
newed annually, presently is in effect, and is next to subject to renewal 
on or before July 10, 1980. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1978 through August 1979, respondent failed to make 
full payment promptly of the agreed purchased price, or balances there- 
of, totalling $595,851.40 for 135 lots of perishable agricultural com- 
modities purchased and accepted from 33 sellers in interstate commerce. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period September 1977 through February 1979 respondent failed to 
make full payment promptly of the agreed purchased prices or amounts 
thereof, in the total amount of $208,820.65 for 44 lots of perishable 
agricultural commodities purchased and accepted from 9 sellers in inter- 
state commerce. Payments for these purchases were made from one to 
eight months late after the sellers had filed complaints with the Depart- 
ment. 


CONCLUSIONS 


Respondent failure to make full payment promptly with respect to the 
179 transactions set forth in the findings of fact numbers 3 and 4 above 
constitute willful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b) for which the order below is issued. 


ORDER 


Respondent license is revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 35 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
order became final on June 5, 1980, and the order became effective on 
June 16, 1980.—Ed.] 
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(No. 19,888) 


In re TARHEEL BANANA OCO.,_ INC. PACA Docket No. 2- 
5167. Issued, June 11, 1980. 


Violation of Section 2 of the Act—Failure to make full payment promptly— 
Settlement—License to be issued 


Respondent entered into a settlement agreement with complainant. Respondent shall be 
issued a license after posting an appropriate bond pursuant to this order and that no 
such license shall be issued for a period of 80 days from issuance date of this order. 


Diana L. Langton, for complainant. 
William E. West, Winston-Salem, N.C., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
August 22, 1978, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested a finding be made and an order published that Respond- 
ent committed repeated violations of Section 2 of the Act by failing to 
make full payment promptly with respect to 27 lots of perishable agri- 
cultural commodities purchased, received and accepted by Respondent 
in foreign commerce, for which Respondent failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$92,410.55. Respondent and complainant, following negotiating for set- 
tlement of the matter, have now agreed to the entry of a decision and 
order as set forth herein. Therefore, pursuant to Section 1.138 of the 
Rules of Practice (7 C.F.R. 1.138), the following decision and order is 
issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, Tarheel Banana Co., Inc., is a North Carolina corpora- 
tion whose mailing address is Route 3, Box 189, Advance, North 
Carolina 27006. 

2. Pursuant to the licensing provisions of the Act, license number 
174649 was issued to Respondent on February 6, 1959, and was renewed 
annually thereafter, the last renewal thereof being February 6, 1978. 
This license terminated on February 16, 1978, pursuant to Section 4 (a) 
of the Act (7 U.S.C. 499d (a) ), upon the confirmation of Respondent’s 
Plan of Arrangement by the United States District Court for the Middle 
District of North Carolina, in accordance with Chapter XI of the Bank- 
ruptcy Act, which Petition was filed on February 15, 1977, and given 
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the designation No. B-77-200. 

3. As alleged in paragraph 4 of the Complaint, during the period 
January 1975, through January 1977, Respondent violated Section 2 (4) 
of the Act (7 U.S.C. 499b (4) ) by purchasing 27 lots of a perishable agri- 
cultural commodity, shipped by two sellers in foreign commerce, which 
commodity was received and accepted by Respondent, but for which Re- 
spondent failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $92,410.55, for which 
full payment has now been made. 


CONCLUSIONS 


Respondent has committed repeated violations of Section 2 of the Act 
(7 U.S.C. 499b) by failing to make full payment promptly of the agreed 
purchase prices for 27 lots of a perishable agricultural commodity, as set 
forth in Finding of Fact 3 above. 


ORDER 


This settlement is dispositive of this proceeding and this proceeding 
only. Complainant and respondent have agreed that a new license under 
the PACA shall be issued respondent upon submission of a properly com- 
pleted application and the posting of a $30,000.00 bond pursuant to Sec. 


13 (b) of the PACA; provided, however, no such license shall be issued in 
any event for a period of 80 days from the date of the issuance of this 
Decision and Order and further provided that respondent commits no 
additional violations under the PACA that would otherwise cause non- 
issuance of a valid PACA license. 

Issued this eleventh day of June, 1980, at Washington, D.C. 


(No. 19,889) 


In re OZUNA PRODUCE, a partnership, a/t/a OZUNA PRODUCE Co., OZUNA 
BrOS., OZUNA BROTHERS, and OSUNA BROTHERS, composed of 
HERIBERTO OSUNA a/k/a EDDIE OSUNA, ELIZAR OZUNA a/k/a ELIZAR 
OZUNA a/k/a WooDY OZUNA, and HECTOR OSUNA: and HERIBERTO 
OSUNA, a/k/a EDDIE OSUNA, ELIZAR OZUNA a/k/a ELIZAR OZUNA 
a/k/a WOODY OZUNA, and HECTOR OSUNA,; in their individual capaci- 
ties. | PACA Docket No. 2-5560. Decided May 14, 1980. 


Willful, repeated@nd flagrant violations of section 2 of the Act—Failure to 
make full payment promptly—Facts and circumstances shall be pub- 
lished—Default 
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Where respondents were charged with failing to make payment promptly for numerous 
transactions which constitute willful, repeated and flagrant violations of section 2 
of the Act. The facts and circumstances shall be published. 


Edward M. Silverstein, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”) instituted by a complaint filed, on March 4, 1980, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that during the period June 1979 through October 1979, respondents 
purchased and accepted, in interstate commerce, from 18 sellers, 47 lots 
of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
or balance thereof, in the total amount of $123,907.20. 

A copy of the complaint was served upon all respondents except 
Heriberto Osuna on March 8, 1980. Heriberto Osuna was served on 
March 10, 1980. No respondent filed an answer to the complaint. The 
time for filing an answer having run, and upon the motion of the com- 
plainant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice Governing Formal Adjudicatory Ad- 
ministrative Proceedings Instituted By the Secretary (7 CFR 1.129; 
hereinafter “Rules of Practice”). 


FINDINGS OF FACT 


1. The respondents in this proceeding are Ozuna Produce, a partner- 
ship, a/t/a Ozuna Produce Co., Ozuna Bros., Ozuna Brothers and Osuna 
Brothers, composed of Heriberto Osuna a/k/a Eddie Osuna, Elizar Ozuna 
a/k/a Elizar Ozuna a/k/a Woody Ozuna, and Hector Osuna; and Heriberto 
Osuna a/k/a Eddie Osuna, Eliazar Ozuna a/k/a Elizar Ozuna a/k/a Woody 
Ozuna, and Hector Osuna, in their individual capacities (hereinafter col- 
lectively referred to as “respondents”). 

2. The respondent’s address is 201 North 34th Street, McAllen, Texas 
78501. 

3. Respondents are not, and were not, licensed under the PACA. How- 
ever, respondents carried on the business of a commission merchant, 
dealer or broker, as those terms are defined in Section 1 of the PACA (7 
U.S.C. 499a) and were, therefore, subject to the licensing provisions of 
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the PACA at the time of the transactions referred to in Finding of Fact 
No. 4, infra. 

4. Asmore fully set forth in paragraph 5 of the complaint, during the 
period June 1979 through October 1979, respondents failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, 
totaling $123,907.20, for 47 lots of perishable agricultural commodities 
purchased and accepted from 18 sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 47 transactions, set forth in Finding of Fact No. 4 above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b) for which the order below is issued. 


ORDER 


A finding has been made that respondents have committed willful, fla- 
grant and repeated violation of section 2 of the Act (7 U.S.C. 499b), and 
the facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final as to Ozuna Produce, Heriberto Osuna and Hector 
Osuna on June 21, 1980, and as to Eliazar Ozuna on June 23, 1980.— 
Ed.] 


(No. 19,890) 


In re TWO BROTHERS PRODUCE Co., INC. PACA Docket No. 
2-5589. Decided June 26, 1980. 


Willful, repeated and flagrant violations of section 2 of the Act—Failure to 
make full payment promptly—Facts and circumstances shall be pub- 
lished—Consent 


Where respondent consented to the issuance of an order for committing willful, repeated 
and flagrant violations of section 2 of the Act and the facts and circumstances set 
forth herein shall be published. 
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Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on April 28, 
1980, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. In the 
complaint, complainant has requested that a finding be made that Re- 
spondent has committed willful, repeated, and/or flagrant violations of 
the Act, pursuant to Section 8 (7 U.S.C. 499h (a) ). The alleged violations 
occurred during the period April 1979 through June 1979, when re- 
spondent failed to make full payment promptly to seven sellers, for 36 
lots of fruits and vegetables, purchased and accepted in interstate and/or 
foreign commerce in the total amount of $46,371.12. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, admitting all the material allegations in the com- 
plaint and consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further proce- 
dure or hearing. 


FINDINGS OF FACT 


1. Respondent, Two Brothers Produce Co., Inc., (hereinafter referred 
to as “Respondent”), is a Louisiana corporation whose business address is 
37 French Market Place, New Orleans, Louisiana 70116. 

2. Pursuant to the licensing provisions of the Act, license number 
780060 was issued to Respondent on October 11, 1978, but terminated 
on October 11, 1979, when Respondent failed to pay the required annual 
license fee. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period April 1979, through June 1979, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate and foreign commerce, from seven sellers 36 lots of fruits and 
vegetables, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $46,371.12. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by failing to make full payment 
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promptly of the agreed purchase prices or balances thereof, for 36 lots of 
perishable agricultural commodities as set forth in Findings of Fact 3 
above. 


ORDER 


A finding is hereby made that respondent has committed willful, re- 
peated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), 
and the facts and circumstances set forth above shall be published. 

This order shall become effective July 7, 1980. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 

Issued this 26th day of June 1980, at Washington, D.C. 


(No. 19,891) 


In re RUDOLPH JOHN KAFCSAK, d/b/a ACME FOODS. PACA Docket No. 
2-~5307. Decided May 27, 1980. 


ORDER DENYING RECONSIDERATION 


Diane Langton, for complainant. 
Lawrence Benjamin, Cleveland, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Order Denying Reconsideration 


Respondent’s petition for reconsideration filed May 27, 1980, presents 
no matters not previously considered by the Judicial Officer and is, 
therefore, denied for the reasons stated in the Decision filed herein on 
May 15, 1980. However, the effective date of the Order filed herein on 
May 15, 1980, is hereby changed in view of the petition to reconsider, 
and the Order previously filed on May 15, 1980, shall be effective on the 
30th day after service of this Order Denying Reconsideration on the re- 
spondent. 
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REPUBLISHED REPARATION DECISION 
(No. 19,776 REPUBLISHED ') 


HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE Co. PACA 
Docket No. 2-5375. Decided April 17, 1980. 


Breach of contract, failure to prove—Suitable shipping condition, estab- 
lished—Failure to pay full purchase price—Reparation awarded 


Where respondent failed to prove a breach of contract by failing to prove potatoes were not 
in suitable shipping condition, respondent shall pay to complainant, as reparation, 
$10,200, with 8% interest from September 1, 1978. 


George S. Whitten, Presiding Officer. 
Steven H. Sackmann, Othello, Wash., for complainant. 
Arthur L. Forbes, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requested an award of repara- 
tion against respondent in the amount of $10,200, in connection with a 
transaction in interstate commerce involving a railroad car of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Following a conference call with counsel for both parties, placed by the 
presiding officer, and a subsequent letter to counsel for both parties, it 
was agreed that this case would be decided on the basis of the pleadings, 
with attached exhibits, the Department’s report of investigation, with 
attached exhibits, and the five depositions taken on application of re- 
spondent. No briefs were filed on behalf of either party. 


FINDINGS OF FACT 


1. Complainant, Harvest Fresh Produce, Inc., is a corporation whose 
address is P.O. Box 510, Othello, Washington. 

2. Respondent, Clark-Ehre Produce Co., is a corporation whose ad- 
dress is 3119 Produce Row, Houston, Texas. At the time of the transac- 


1. This decision and order, formerly published in notice form only in the March-April 
issue of Agriculture Decisions and cited as 39 A.D. 495, is republished herein in its en- 
tirety. 
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tion involved herein respondent was licensed under the Act. 

3. On July 28, 1978, complainant sold to respondent one carload of 
potatoes described as containing 1,700 50 pound boxes of US No. 1 RST, 
Norgold Potatoes, 90 count, spout inhibited, at $12.00 per cwt. f.o.b. 
The carload of potatoes had been shipped from Othello, Washington, on 
July 25, 1978, and had arrived in St. Paul, Minnesota, on the morning of 
July 28, 1978, at the time the sale was made. | 

4. Prior to shipment, between the hours of 7:00 a.m. July 24, 1978, 
and 7:00 p.m. on the same day, on the application of Harvest Fresh Pro- 
duce, Inc., a federal state inspection was made on potatoes at complain- 
ant’s place of business at Othello, Washington, with the following re- 
sults in relevant part: 


PRODUCT: Norgold Potatoes 

BRAND OR STAMPING: Harvest Fresh US No. 1 
MANIFEST: 3,663 

TYPE AND SIZE OF CONTAINER: 50 |b. ctns. 

PACK, COUNT, SIZE (Range, other): Meets designated sizes 
SOFT ROT: None 

GRADE: US.No. 1 # 70,80, 90 plus 100 sizes 


Clean, Firm, Generally Practically no skinning. 
Meets M.0. 946 


5. On July 28, 1978, the carload of potatoes was ordered to be di- 
verted by complainant to respondent in Houston, Texas, via the Rock Is- 
land Railroad at 10:18 a.m. The car was then switched onto a holding 
track at 8:07 a.m. on July 29. It was then switched to an outbound track 
at 11:07 a.m. on the same day and was officially interchanged to the 
Rock Island Railroad at 1:00 p.m. on July 30. The car arrived in 
Houston, Texas, on or about August 8, 1978, was incorrectly placed by 
the railroad on August 10, 1978, and was correctly placed on August 12, 
1978, at 11:00 a.m. 

6. On August 14, 1978, at 10:45 a.m., the carload of potatoes was fed- 
erally inspected on application of Clark-Ehre Produce, at 3119 Produce 
Row, Houston, Texas, with the following results in relevant part: 


CAR NO.: MLW 9705 
KIND: Mechanical Refrigerator. 


Condition of Equipment: Temperature controls not in operation. Doors open. 
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Products Inspected: Long Russet POTATOES, in cartons, printed “Harvest 
Fresh Potatoes, U.S. No. 1, 50 Lbs. Net Wt., Produce of 
U.S.A./Harvest Fresh Produce Inc., Othello, Wash.”, and 
stamped to denote size, (80 and 90 sizes noted), also 
stamped “Wash Dept of Agri C 501-720-1”, or C 
501-724-1”, or “C 501-719-1”. 


Applicant states approximately 1,200 cartons remaining 
on car. 


Condition of Load: Partly unloaded, loaded to doorway A end of car, and 7 
stacks nearest endwall, B end of car, 9 layers, 6 rows 
lengthwise and crosswise. 


Condition of Pack: Well filled, jumble pack. 


Temperature of Product: Nearest doorway: Top 57° F., Bottom 52°F. 


Condition: Generally firm. Soft rot in 60% of samples none, in 40% of samples 
range from 3 to 5%, average 2%, Slimely Soft Rot, mostly in ad- 
vanced, some in early stages. In most cartons, most potatoes show 
sprouts from just emerging to 3/4 in length, not affecting grade. 


Remarks: Inspection and certificate restricted to product and lading in upper 
3 layers of load remaining in car. 


Approximately 500 cartons of the potatoes had been unloaded from 
the car prior to the federal inspection. 

7. At 11:30 a.m. on August 14, 1978, a portion of the potatoes on the 
subject car were inspected by Western Weighing and Inspection Bureau 
with the following results in relevant part: 


Car No.: MILW 9705 

Type of Equipment: Mechanical Refrigeration. 
Car Thermometer L: 60° 

COMMODITY TEMPERATURES: 

Top Temperature: A50° B60° 

Bottom Temperature: A50° B 60° 


Protest Filed by: Tim Clark; Date Received: 8/14/78; Time: 10:55 a.m. 

Nature of Protest: Sprouting and Soft Rot; Container: Fiberboard; 
Consignee: Clark-Ehle Produce Co.; Layers High: 9; 
Rows Wide: 7; Stacks Long: Car 


Doorway and one-half B end unloaded prior to this inspection. A end 
intact. Remaining B end and A end stacked straight-up method 9 
layers high, 7 rows across. Remaining visible portion of load in good 
order. No movement noted. 
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Commodity: Washington russet Potatoes “HARVEST FRESH” Brand, U.S. 
No. 1, in 50-lb. jumble-pack boxed. Good quality and color. Ma- 
ture with skin well set. 


Condition: Inspection shows bacterial rot in 3% to 5% of product, averag- 
ing 4%. Also sprouting ranging from 1/16 inch to 3/4 inch in 
80% to 90% of product. 


8. The car contained a Stires Temperature recorder which showed the 
following record: the temperature dropped during the first 12 hours 
from 86° to 55° and dropped from the 12th to the 20th hour from 55° 
to 49°; it rose from the 20th hour to the 27th hour from 49° to 65° 
where it remained until about the 44th hour; from the 44th hour to 
about the 51st hour it rose from 65° to 70° and remained at approx- 
imately 70° until about the 106th hour; from the 106th hour to the 
117th hour it fell from approximately 70° to 45° where it remained 
steady until about the 382nd hour. 

9. No part of the purchase price, which amounted to $10,200, has 
been paid by respondent to complainant. 

10. A formal complaint was filed on March 2, 1979, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s unloading of approximately 500 cartons of the subject 
potatoes amounted to an acceptance of the entire car. See Conn & Scalise 
Co., Inc. v. Frank J. Crivella & Co., Inc., 20 A.D. 415 at 419 (1961); 
Crown Orchard Co. v. Mid-Valley Prod. Corp., 34 A.D. 1381 at 1385 
(1975); See also 7 CFR 46.2 (dd) (1), and U.C.C. § 2-606 (1) (c). Having 
accepted the potatoes respondent became liable to complainant for the 
contract price thereof less any damages resulting from any breach of 
contract on the part of complainant. Mendelson-Zeller co. v. Nicholas J. 
Zerillo, 37 A.D. 1287 (1978); U.C.C. § 2-607. Respondent has alleged in 
its answer that the subject potatoes were not in suitable shipping condi- 
tion at the point of diversion in Minneapolis, Minnesota. Under the regu- 
lations (7 CFR 46.43 (j) ) the suitable shipping condition rule which is 
applicable to f.o.b. sales means 


that the commodity, at time of billing is in a condition which, if 
the shipment is handled under normal transportation service 
and conditions, will ensure delivery without abnormal deterio- 
ration at the contract destination agreed upon between the 
parties. . . 


Paragraph (k) of the same regulations (7 CFR 46.43 (k) ) states that rela- 
tive to a rolling or tramp car the suitable shipping condition rule is appli- 
cable at time of sale. [The subject car met the definition of “tramp car” as 
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set forth in the regulations (7 CFR 46.43 (r) ).] The above quoted defini- 
tion of suitable shipping condition requires delivery without abnormal 
deterioration at the contract destination. Therefore, the inspection at 
destination rather than the inspection at shipping point is of much 
greater importance in determining whether a commodity was in suitable 
shipping condition. Since the criteria used by federal inspectors in as- 
sessing percentages of defects are uniform and correlate with U.S. grade 
standards, the federal inspection at destination is given greater weight 
than the private inspection. The federal inspection at destination 
showed that there was no soft rot in 60% of the samples taken and that 
in 40% of the samples soft rot ranged from 3 to 5%. The average for the 
load was 2%, mostly in advanced and some in early stages. The sprout- 
ing in the potatoes was stated to be of such a nature as to not affect the 
grade. The U.S. standards for grades of potatoes (7 CFR 2851.1540 et 
seq.) provide in relevant part that “US No. 1” consists of potatoes which 
meet the following requirements: 


(e) Free from: 


(4) Soft rot and wet breakdown 


(h) For tolerances see § 2851.1546. 
(7 CFR 2851.1541) 


The tolerances allowed for US No. 1 grade potatoes are stated in rele- 
vant part as follows: 


A total of 8% for potatoes in any lot which fail to meet the re- 
quirements for the grade: Provided, That included in this 
tolerance not more than the following percentages shall be al- 
lowed for the defects listed: 


(iii) 3% for potatoes which are affected by freezing, Southern 
bacterial wilt, ring rot, late blite, soft rot or wet breakdown, in- 
cluding therein, not more than 1% for potatoes which are 
frozen or affected by soft rot or wet breakdown. 


(7 CFR 2851.1546 (2) ) 
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Under the topic “application of tolerances” the following is stated 


Individual samples all have not more than double the toler- 
ances specified, except that at least one defective and one off- 
sized potato may be permitted in any sample: Provided, that in 
route or at destination one-tenth of the samples may contain 
three times the tolerance permitted for potatoes which are 
frozen or affected by soft rot or wet breakdown: and provided 
further, That the averages for the entire lot are within the 
tolerances specified for the grade. 


(7 CFR 2851.1547) 

In other words for this commodity the range of defects may be larger 
at destination and the potatoes still grade U.S. No. 1, but the average de- 
fects allowed remain the same at destination as at shipping point. How- 
ever, we are not here concerned with whether the potatoes were graded 
U.S. No. 1 at destination because they were not required so to grade by 
the contract. The contract called for the potatoes to be in suitable ship- 
ping condition for potatoes sold as U.S. No. 1, i.e. they must reach con- 
tract destination — not grading U.S. No. 1 — but rather without 
abnormal deterioration for potatoes sold as U.S. No. 1 at shipping (or in 
this case diversion) point. 


The suitable shipping condition provisions of the regulations which re- 
quire delivery to contract destination “without abnormal deterioration” 
or what is elsewhere called “good delivery” (7 CFR 46.44) are based upon 
case law. As Williston stated: 


... If some goods conforming to the description in the contract 
will bear transportation, and some goods though merchantable 
at the place and time of shipment will not, the question then 
should be dealt with according to the principals governing sales 
of goods for a particular purpose. The purpose of the buyer is to 
have the goods shipped to him, and if he justifiably relies on the 
judgement or skill of the seller to pick out such goods as will 
stand transportation, a warranty should be implied to this ef- 
fect, even though title is to pass at the place of shipment. But if 
the buyer relies upon his own judgement, no such warranty can 
be implied, so that if all goods shipped as the contract directs 
and of the kind the contract calls for will necessarily deterio- 
rate in transit, then unless the seller has in some way repre- 
sented that the goods will stand transportation, no greater war- 
ranty can be implied than that the goods will suffer no more de- 
terioration than is necessarily incident to all goods of the kind 
that the contract calls for when shipped as the buyer orders. 
Williston, Sales § 245 (rev. ed. 1948). 
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Williston pointed out that although it was generally true that “in the 
sale of perishable property there is no implied warranty that it will con- 
tinue sound or merchantable for a definite period, or any period after 
delivery [to the carrier]”, there were cases which held otherwise on the 
basis of an implied warranty derived from a reliance by the buyer on the 
seller to select goods suitable for shipment to a stated destination. Willi- 
son further stated: 


Even if there is a warranty implied, because the buyer justifi- 
ably relies on the seller to select goods suitable for shipment to 
a stated destination, the seller does not thereby assume the risk 
of deterioration in transit; he merely warrants that the goods 
are fit for such a shipment at the time and place of the sale. The 
fact that the goods did not successfully bear transportation 
may be evidence that they were not fit for such a shipment, but 
it is not conclusive, as the delays and special circumstances of 
the actual trip may have been unusual. 7d. 


The suitable shipping condition rule is a requirement that cuts in two 
directions. For instance it is not enough that a commodity sold f.o.b., 
U.S. No. 1, actually be U.S. No. 1 at time of shipment. It also must be in 
such a condition at the time of shipment that it will make good delivery. 
It is entirely possible that a commodity that grades U.S. No. 1 at the 
time of shipment and is accorded normal transportation services and 
conditions would still not make good delivery due to age or other in- 
herent defects in the commodity which would not be evident at shipping 
point in spite of the commodity having graded U.S. No. 1. By the same 
token, the inherently perishable nature of commodities subject to the 
Act dictates that a commodity cannot remain forever in the same con- 
dition. Thus a “normal” amount of deterioration is allowed for. For all 
commodities other than lettuce (for which specific good delivery stand- 
ards have been promulgated) what is “normal” or abnormal deterioration 
is judicially determined. Thus we have stated that: 


Where USDA grade tolerances of 1% or less are allowed for a 
commodity we have held that, depending on the applicable cir- 
cumstances, such commodity can make good delivery with 
double or sometimes more than double the 1% decay allowed 
under the U.S. grade standards. Pope Packing & Sales v. Santa 
Fe Veg. Growers Coop. Ass’n., 38 A.D. 101 (1979). 


In this case the potatoes after arrival at destination showed an average 
of 2% slimey soft rot. The sprouting evident in the potatoes was not suf- 
ficient to affect grade. We find that the federal inspection at destination 
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evidences good delivery of the subject potatoes. Discussion of the other 
issues raised by the pleadings is therefore not necessary. 

Since respondent accepted the subject potatoes and has failed to prove 
a breach of contract on the part of complainant, respondent is liable to 
complainant for the full purchase price of the potatoes, or $10,200. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


CONCLUSIONS 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $10,200, with interest thereon at the rate of 
8 per cent per annum from September 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 19,892) 


RICHLAND DISTRIBUTING CO v. STAN C. BROWN d/b/a B. J. B. PACA 
Docket No. 2-5446. Decided May 15, 1980. 


Purchase price—failure to pay 


Where respondent received and accepted the produce, but failed to pay the full purchase 
price, respondent is liable to complainant the balance thereof. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $46,803.10 in connection with 


transactions in interstate commerce involving the sale and shipment of 
various quantities of mixed vegetables. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties waived oral hearing, and the shortened proce- 
dure set forth in the Rules of Practice (7 CFR 47.20) is therefore applica- 
ble. Pursuant to this procedure complainant filed an opening statement. 
Respondent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Richland Distributing Co., is a corporation whose ad- 
dress is P.O. Box 67, Reedley, California. 

2. Respondent, Stan C. Brown, is an individual doing business as 
B. J. B., whose address is 14010 Shadow Oaks Way, Saratoga, Califor- 
nia. At the time of the transactions involved herein, respondent was li- 
censed under the Act. 

3. On or about November 25, 1978, through January 23, 1979, in the 
course of interstate commerce, complainant sold and shipped to respond- 
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ent 36 lots of mixed Mexican grown vegetables at f.o.b. and delivered 
prices totalling $54,269.85. Such vegetables were received and accepted 
by respondent. 

4. Respondent has paid complainant $8,458.05 leaving a net amount 
still due and owing to complainant of $45,811.80. 

5. A formal complaint was filed on May 14, 1979, which was within 
nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent’s answer to the complaint herein did not specifically ad- 
mit or deny any of the allegations set forth in the formal complaint. Re- 
spondent stated “we had some discrepancies in what Richland invoiced 
us and what we invoiced our customers, both in amounts shipped and 
the price of the produce.” Respondent then listed 13 invoices out of the 
total of 36 showing a price for each invoice under the heading “Rich- 
land”, and a different price under the heading “Remit to B. J. B.”, and 
under the heading “AMT Lost” various figures amounting to approxi- 
mately $2,000. Respondent does not state what caused the discrepancy 
of which it complains, and we have no basis on which to conclude that 
such discrepancy was the fault of complainant. 

Complainant stated in its formal complaint that the amount of 
$7,466.75 had been paid by respondent on the 36 lots of vegetables leav- 
ing a balance due of $46,803.10. Later, during the course of the proceed- 
ings, complainant notified the Department of an additional invoice in 
the amount of $991.30 which had been paid by respondent leaving a bal- 
ance due of $45,811.80. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $45,811.80 with interest thereon at the rate 
of eight percent per annum from February 1, 1979, until paid. 

Copies of this order shall be served on the parties. 
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Cite as 39 A.D. 713 


(No. 19,893) 


J-B DISTRIBUTING COMPANY v. M. LEVIN & CO. AND J. J. DISTRIB- 
UTING. PACA Docket No. 2-5454. Decided May 16, 1980. 


F.o.b. transaction—Suitable shipping condition—Breach of warranty—fail- 
ure to establish 


Where respondent M. Levin & Co., Inc. failed to establish a breach of warranty with re- 
spect to suitable shipping condition by complainant, respondent M. Levin & Co., Inc. 
in liable for the agreed purchase price. Since respondent J. J. Distributing caused no 
loss to complainant in handling the transaction as a broker, the complaint against it 
is dismissed. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Wm. J. Fair, Springfield, Pa., for respondent M. Levin & Co., Inc. 
Michael D. Cling, Salinas, Calif., for respondent J. J. Distributing. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, in the alternative, in the amount of $4,162 in con- 
nection with a transaction in interstate commerce involving a rail ship- 
ment of melons from California to Philadelphia, Pennsylvania. 

A copy of the report of investigation of this Department was served 
upon the parties. Copies of the formal complaint were served upon both 
respondents. Both respondents filed an answer thereto denying liability. 

Although the amount claimed in the formal complaint is in excess of 
$3,000, the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in PACA Rules of Practice (7 CFR § 47.20) is 
applicable. Under this procedure the pleadings of the parties, insofar as 
they are verified, are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn statements 
and to file briefs. Complainant filed an opening statement, in response 
to which both the respondents filed answering statements. Complainant 
then concluded with a statement in reply. Only complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership consisting of W.J. Job, Inc.,; 
B. A. B. Corp.; Henry J. Escher; K. D. N. Enterprises, Inc.; Harry Willis 
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Foley; and Donald William Moore. The business address of this firm is 
735 East Fourth Street, Los Angeles, California. 

2. Respondent, M. Levin and Co., Inc., is a corporation whose address 
is 326 Pattison, Philadelphia, Pennsylvania. At the time of the transac- 
tion alleged herein this respondent was licensed under the Act. 

3. Respondent J. J. Distributing is an individual, John D. Jackson by 
name, whose business address is or was P.O. Box 1842, Salinas, Califor- 
nia. At the time of the transaction alleged herein this respondent was li- 
censed under the Act. 

4. On July 29, 1978, complainant loaded a railroad car (FGCX 11775) 
with a quantity honeydew melons. This was at an unknown California 
loading point. This car was shipped by complainant on July 31, 1978, 
consigned to itself in Kansas City, Missouri. 

5. On August 1, 1978, complainant acting through its salesman, 
Charles E. Johnson, sold this rolling car to respondent M. Levin Com- 
pany, Inc. Respondent J. J. Distributing acted as the broker in the trans- 
action. Terms of the sale were 2,180 cartons of honeydew melons, 
Whitehouse brand 6’s at $1.90 per carton, plus temperature recording 
device for a total invoice amount of $4,162, f.o.b. Thereafter complain- 
ant diverted the car to respondent M. Levin & Co., Inc. in Philadelphia. 

6. This car arrived in Philadelphia at an unknown time and date. It re- 
ceived official USDA inspection at M. Levin & Co.’s siding at 8:38 A.M., 


August 10, 1978. The results of this inspection was reported as follows: 


CONDITION OF EQUIPMENT: Load dividers approximately 1/2 
length position each end of car. Temperature control unit in opera- 
tion. 

PRODUCTS INSPECTED: HONEYDEW Melons in fiberboard cartons 
branded “White House Brand, J. B. Distributing Co., Los Angeles, 
Calif.” Marked to denote count. Applicant’s count, 2050 cartons. 

CONDITION OF LOAD: Partly unloaded lengthwise load. 4-6 rows, 4- 
10 layers. 

CONDITION OF PACK: Tight. 

TEMPERATURE OF PRODUCT: Various locations 45°F. 

SIZE: Fairly uniform. 

QUALITY: Mature, clean, well formed. Grade defects average 4% con- 
sisting of scars. 

CONDITION: Mostly ripe and firm, few firm, generally cream color, 
few light green. Range 1 to 3 melons in most cartons, none in many 
average 12% soft. No decay. 

GRADE: Meets quality requirements but fails to grade U.S. No. 1 only 
account condition. 

REMARKS: Inspection and certificate restricted to part of 12 stacks in 
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doorway area in that portion of load remaining at time of inspec- 
tion. 


7. On or about that date respondent M. Levin telephoned its broker, 
respondent J. J. Distributing, and reported the results of the inspection 
to Mr. John J. Oliverio. Thereafter Mr. Oliverio called complainant’s 
salesman, Mr. Charles E. Johnson, and discussed the problem with this 
car. At that time Mr. Johnson offered to make some adjustment. 

8. Respondent disposed of the contents of this car at unknown times 
and dates for $4,300. 

9. On or about October 22, 1979, M. Levin’s attorney, presented a 
written claim to the Western Pacific Railroad Company for the damage 
to the products on this car. This claim was rejected by the railroad, 
which maintained that transit time and temperature were normal. 

10. On April 30, 1979, complainant filed a formal complaint to ini- 
tiate this proceeding against both respondents, alleging that respondent 
M. Levin & Co. was liable for the agreed purchase price of $4,162; or, in 
the alternative, that respondent J. J. Distributing was liable for that 
amount for failing to perform its duties as a broker. This was within 
nine months of the accrual of its alleged cause or causes of action. 


CONCLUSIONS 


Respondent M. Levin may have attempted to reject this car. However, 
this respondent did not communicate with the complainant, but rather 
reported the problem with the soft melons to its broker (Mr. Oliverio), 
who then called complainant’s salesman, Mr. Johnson. Mr. Johnson 
maintains that he never agreed to a consignment, but merely agreed to a 
possible adjustment. Mr. Oliverio, on the other hand, says that he under- 
stood the melons were to be sold for complainant’s account. However, he 
admits that the word “consignment” was not used during his conversa- 
tion with Mr. Johnson. We think that the correct statement of the cir- 
cumstances is set out in M. Levin & Co.’s answer. This is, in a sense, an 
admission against interest. Rhetorical paragraph 8 of the answer reads: 


The Respondent, M. Levin & Co., Inc., accepted the car with the 
understanding that Charlie Johnson, the sales manager of the 
Complainant, authorized the Respondent, M. Levin & Co., Inc., 
through its broker, J. J. Distributing Co., to sell the honeydews 
with the understanding that J. B. would give M. Levin & Co., 
Inc. immediate adjustments. 


This is an admission that M. Levin did not reject the car. Thereafter it 
sold the car for its own account rather than for the account of complain- 
ant. 
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So the receiver here is liable for the full invoice account less damages 
sustained because of complainant’s breach of contract or warranty if 
any. The burden of proving both breach and damages is upon the re- 
spondent. There are numerous decisions to this effect. See, recently, 
Mutual Vegetable Sales v. Lampros Bros., 37 A.D. 667 (1978). 

A breach of warranty is not clearly proved in this case. Neither party 
alleged or proved exactly what the contract of sale called for. Thus the 
softness in some of the product is not clearly a breach. Also the question 
of normal transportation is clouded in the record. Complainant main- 
tains that the 11 days transit time was too long. On the other hand re- 
spondents have question complainant’s bona fides in selling a car which 
remained stationary two days after loading, during which time it may 
have received unnecessary or improper gasing. 

However, we need not decide whether there was a breach of warranty, 
whether the product was properly loaded and shipped, or whether trans- 
portation was normal. This is because respondent M. Levin has failed en- 
tirely to prove damages. 

Normally where there is a breach of warranty in a contract of sale of 
perishables the measure cf damages is the differences between the value 
of the goods actually delivered at the time and place of delivery to the 
buyer, and the value the goods would have had at that time if meeting 
contract requirements. Parkhill Produce Co. v. Zeidenstein Bros., 16 
A.D. 997 (1957). Here M. Levin would have had to prove the Philadel- 
phia market value for a product similar to what it had ordered, and 
would have had to establish the value of the product received by a 
prompt and proper resale. It should have accounted for the resale by ap- 
propriate records of time, place, prices, etc. See Parkhill Produce, supra 
at 1001. No proof of this nature was offered. 

Since respondent M. Levin & Co., has failed to establish a defense, we 
must conclude that it is liable for the full invoice amount. Its failure to 
pay the same is a violation of section 2 of the Act for which reparation 
must be awarded. 

Whether respondent J. J. Distributing was in any way at fault need 
not be decided since its handling of the transaction has caused no loss to 
complainant. The complaint as to this respondent should be dismissed. 


ORDER 


The complaint is dismissed as to respondent J. J. Distributing. 

Within 30 days of this order, respondent M. Levin & Co., Inc. shall pay 
to complainant the amount of $4,162 with interest thereon at the rate of 
eight percent per annum from September 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,894) 


AMEX DISTRIBUTING COMPANY, INC. v. ANTHONY LOBUE d/b/a LOBUE 
PACKING. PACA Docket No. 2-5458. Decided May 16, 1980. 


Mistaken payment—Failure to refund 


Where complainant, through a clerical mistake, remitted the full invoice amount to re- 
spondent for produce the parties agreed to dispose of for respondent’s account. Re- 
spondent has been unjustly enriched by complainant’s mistaken payment, and is or- 
dered to refund the money in full. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Donald O. Germino, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $3,842.50 against respondent in connection with a trans- 
action in interstate commerce involving a truck shipment of cantaloupes 
from California to New Jersey. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying some of its allegations and assert- 
ing an affirmative defense. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived an oral hearing. Therefore, the shortened proce- 
dure provided in PACA Rules of Practice (7 CFR § 47.20) is applicable. 

Under this procedure the pleadings of the parties, if verified, are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements and to file briefs. Both 
parties submitted additional statements, but only that of the respondent 
was properly verified. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1283, 
Nogales, Arizona. 
2. Respondent is an individual whose business address is P.O. Box 
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1386, Los Banos, California. At the time of the transaction alleged here- 
in, respondent was licensed under the Act. 

3. Pursuant to an oral contract negotiated between complainant and 
respondent on or about September 14, 1978, respondent shipped from 
Los Banos, California, to complainant’s customer in New Jersey one 
truck load of cantaloupes consisting of 325 cartons 24’s priced at $6.40 
f.o.b., and 325 cartons of 18’s priced at $4.90 f.o.b. The contract called 
for icing at $150 and $20 Ryan recorder, for a total invoice amount of 
$3,842.50. 

4. On or before September 19, 1978, the cantaloupes arrived in 
Neward, New Jersey at the place of business of complainant’s customer, 
a firm known as Wannamelon, Inc. At 8:25 A.M. on that date the truck 
received official USDA inspection reported as follows: 


Condition of Equipment: Mechanical refrigeration unit run- 
ning. 


Products Inspected: CANTALOUPS in cartons printed “Lo 
Bue’s Brand, California Westside Melons, Lo Bue Packing Co. 
Los Banos, Ca.” and marked to denote court (18, 24 noted) 


Applicant States: 650 cartons. 


Condition of Load: Through, Lengthwise load: 4 & 6 rows, 5 & 
6 layers. 


Condition of Pack: Tight. 


Temperature of Product: Doorway: Top 40°F Bottom 42°F. 


Size: Fairly uniform. 


Quality: Mature, clean, generally well formed, well netted, 
generally full slip. Grade defects average 6% consisting of mis- 
shapen and scars. 


Condition: Mostly ripe and firm, some firm. Generally yellow 
ground color. Average 3% soft. Damage by bruising average 
2%. Decay from 1 to 4 melons per carton, average 14% Clado- 
sporium Rot in early stages generally affecting stem scars. 


Grade: Meets quality requirements but fails to grade U.S. No. 
1 account of condition. 


Remarks: Inspection and certificate restricted to product and 
lading in upper 3 layers of 8 stacks nearest rear door. 


5. Without unloading the truck, complainant’s customer Wannamel- 
on rejected the load because of condition defects (decay). This was re- 
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ported to respondent who agreed that the truck should be disposed of for 
its account. 

6. At an unknown time and date the cantaloupes were sold to a firm 
known as E. Armata, Inc. in Hunts Point, New York. At an unknown 
time and date E. Armata remitted the amount of $1,210.65 to respond- 
ent in full payment therefor. 

7. On or about October 12, 1978, complainant, through a clerical mis- 
take, remitted the full invoice amount of $3,842.50 to respondent. 

8. Complainant filed a formal complaint to recover this payment by 
mistake on May 22, 1979, within nine months of the accrual of its al- 
leged cause of action. 

9. On or about June 21, 1979, respondent remitted $1,210.65 to the 
Los Angeles office of the Fruit and Vegetable Division, Agricultural 
Marketing Service, as the undisputed amount due complainant in this 
proceeding. 


CONCLUSIONS 


Respondent’s answer to the complaint is not properly verified. How- 
ever this makes little difference since it contains no factual matter of 
any consequence. It is merely a denial of some of the allegations in the 
complaint, plus the assertion of an affirmative defense to the effect that 
respondent’s salesman, Brent Akres, had a conflict of interest in the 
transaction. Later, in its answering statement respondent seems to be 
asserting as a defense complainant’s failure to produce the temperature 
recording tape—presumably lost sometime after the truck was rejected. 

It would seem from the inspection report that the rejection was right- 
ful. At nowhere in the record did respondent prove, or even allege that it 
had loaded a product in suitable shipping condition. Nor did it deny the 
allegation in the complaint that there was an effective rejection by com- 
plainant and a mutual agreement that the product be disposed of for re- 
spondent’s account. There is no evidence that this agreement was condi- 
tioned on a subsequent showing of normal transportation. We can find 
nothing in the record which would have required complainant to pro- 
duce the temperature recording tape at a later date. 

Of course, if this agreement had been tainted with fraud, it might be 
set, aside. But respondent has made no attempt to support its allegations 
that the salesman who acted for it in the transaction had conflicting in- 
terests. 

Accordingly, respondent has been unjustly enriched by complainant’s 
mistaken payment of the invoice, and its failure to refund the full 
amount thereof is a breach of section 2 of the Perishable Agricultural 
Commodities Act for which reparation must be awarded. 
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ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant the amount of $2,631.85 with interest thereon at the rate 
of 8 percent per annum from November 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,895) 


J. C. JACKSON & SONS, INC. v. FAR WEST FRUIT FACTORS, INC., AND 
NORTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5481. Decided May 16, 1980. 


Consignment—Net Proceeds—failure to remit—Default 


Where respondent Far West Fruit Factors, Inc. failed to reply to the allegations, and an in- 
vestigation of its records showed an amount of $9,429.81 remaining due to com- 
plainant, respondent Far West Fruit Factors, Inc. is liable to complainant repara- 
tion for such amount. 


Contract—no evidence as to—Dismissal 


Where there was no evidence as to a contractual relationship between complainant and re- 
spondent Northwest Fruit Factors, Inc., the complaint against it is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents in the amount of $9,429.81, in connection with the 
alleged consignment to respondent, for subsequent sale in interstate 
commerce for complainant’s account, of various lots of perishable agri- 
cultural commodities. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon both respondents. Respondent Northwest Fruit Sales, Inc., 
filed an answer to the complaint denying liability to complainant. Re- 
spondent Far West Fruit Factors, Inc., failed to file an answer. 
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Although the amount claimed as damages exceeds $3,000, none of the 
parties requested an oral hearing, and the shortened procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is therefore ap- 
plicable. Pursuant to such procedure the parties were given an opportu- 
nity to file verified statements, however, none of the parties did so. 

None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. C. Jackson & Sons, Inc., is a corporation whose ad- 
dress is P.O. Box 245, Homedale, Idaho. 

2. Respondent, Far West Fruit Factors, Inc., is a corporation whose 
address is P.O. Box 639, Payette, Idaho. At the time of the transactions 
involved herein, this respondent was licensed under the Act. 

3. Respondent, Northwest Fruit Sales, Inc., is a corporation whose ad- 
dress is P.O. Box 257, Monitor, Washington. At the time of the transac- 
tions involved herein this respondent was licensed under the Act. 

4. Between August 7, 1977, and the month of October, 1977, com- 
plainant consigned and delivered to respondent Far West Fruit Factors, 
Inc., 506 bins of apples, 113 bins of prunes, 136 bins of plums, and 5 bins 
of pears, to be graded, packed and sold for complainant’s account. It was 
contemplated that such commodities would be subsequently sold in in- 
terstate commerce. 

5. There is now due and owing from respondent Far West Fruit Fec- 
tors, Inc., to complainant, the sum of $9,429.81, as net proceeds from 
the resale of the commodities listed in paragraph 4. 

6. An informal complaint was filed against respondent Far West 
Fruit Factors, Inc., on April 3, 1978, which was within nine months af- 
ter the cause of action herein accrued. An informal complaint was filed 
against respondent Northwest Fruit Sales, Inc., on April 28, 1978, 
which was within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Complainant alleged in its formal complaint consignment and delivery 
of the subject apples to both respondents. However, respondent North- 
west Fruit Sales, Inc., denied receiving the commodities from complain- 
ant and alleged that such commodities were instead received from re- 
spondent Far West Fruit Factors, Inc., for sale on their behalf. Com- 
plainant did not respond to these allegations. In addition there is 
nothing in the Depariment’s report of investigation which would negate 
these contentions of respondent Northwest Fruit Sales, Inc. Accordingly 
we are unable to find any contractual relationship between complainant 
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and respondent Northwest Fruit Sales, Inc., and the complaint against 
such respondent should be dismissed. 

Complainant has alleged consignment and delivery of the subject com- 
modities to Far West Fruit Factors, Inc., and such respondent has failed 
to reply to these allegations. In addition the Department investigated 
the records of both respondents and issued a report of investigation with 
exhibits attached, showing the amount of $9,429.81 remaining due to 
complainant for the commodities. No response was made by Far West 
Fruit Factors, Inc. to the Department’s report of investigation. Accord- 
ingly, we find that there is due from respondent Far West Fruit Factors, 
Inc., to complainant, the sum of $9,429.81. The failure of this respond- 
ent to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

The Department’s investigator found that some of the invoices of re- 
spondent Northwest Fruit Sales, Inc. had not been paid by such respond- 
ent’s customers. The investigator concluded that complainant would be 
due such amounts from Northwest Fruit Sales, Inc., if and when such 
amounts were collected. There is nothing in the record to indicate that 
such amounts have been collected nor is there any indication in the rec- 
ord that failure to collect such amounts was in any way due to negligence 
on the part of Northwest Fruit Sales, Inc. 


ORDER 


The complaint against respondent Northwest Fruit Sales, Inc., is dis- 
missed. 

Within 30 days from the date of this order, respondent Far West Fruit 
Factors, Inc. shall pay to complainant, as reparation, $9,429.81, within 
interest thereon at the rate of eight percent per annum from March 1, 
1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,896) 


JIM L. CHUBB d/b/a CHUBB FARMS v. PRODUCE PRODUCTS, INC. PACA 
Docket No. 2-5490. Decided May 16, 1980. 


Improper deductions—Failure to correctly account and make full payment 
promptly 


Where respondent, acting as complainant’s agent/commission merchant in connection with 
the sale of 20 lots of potatoes, has taken improper deductions from the proceeds of 7 
lots, and in so doing, failed to correctly account and make full payment for these 
transactions. 
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George L. Aubrey, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $4,120.68 against respondent in connection with trans- 
actions in interstate commerce involving two rail and five truck ship- 
ments of potatoes from the State of Washington to various receivers in 
the States of Pennsylvania, Nevada and California. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
who filed an answer thereto admitting some of the allegations therein 
and denying others. 

Although the amount claimed in the formal complaint is greater than 
$3,000, the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in PACA Rules of Practice (7 CFR § 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements, and to file briefs. 
Only complainant filed such an additional statement. Respondent filed a 
statement in the form of a letter to the Hearing Clerk. However, this is 
not received in evidence because not verified. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual whose business address is Route 5, 
Box 5385, Pasco, Washington. 

2. Respondent is a corporation whose address is 231 East Imperial 
Highway, Suite 230, Fullerton, California. At the time of the trans- 
actions alleged herein respondent was licensed under the Act. 

3. At an unknown time and date complainant and respondent entered 
into an oral agreement whereby respondent would act as complainant’s 
agent in disposing of several consignments of complainant’s potatoes. 

4. Between September 2, 1978 and September 20, 1978, respondent 
sold for complainant’s account 20 lots of potatoes invoiced in a total 
amount of $52,466. Complainant filled all sales orders by timely truck 
and rail shipments from Washington State to receivers in Pennsylvania, 
California, Arizona and Nevada. 
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5. Respondent invoiced the receivers for all 20 lots in its own name as 
seller and collected the proceeds. At unknown times and dates respond- 
ent remitted the proceeds to complainant less brokerage and certain de- 
ductions. 

6. On September 29, 1978, complainant filed an informal complaint 
with the Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, in Los Angeles alleging irregularities in respondent’s 
servicing of these transactions. This was within nine months of the ac- 
crual of any cause of action which complainant had against respondent 
in connection with these transactions. 

7. On July 24, 1979, complainant filed a formal complaint against re- 
spondent specifically alleging an improper accounting by respondent for 
seven lots of these potatoes identified as follows: 


Lot 682 C, consisting of 265 50# cartons, 1-100’s and 90’s-Nor- 
gold, shipped to Garden State Farms, Philadelphia, Pa. on Sep- 
tember 2, 1978. 


Lot 684 C, consisting of 190 100# sacks, 1-Non A Norgold, 
shipped to “Golden H” in Winnemuca, Nevada on Sept. 2, 1978. 


Lot 686 C, consisting of 325 100# sacks, 1-Non A Norgold and 
200 50# ctns. 1-80’s Norgold, to Golden H on Sept. 2, 1978. 


Lot 689 C, consisting of 850 50# cartons, 100’s, 90’s, 80’s and 
70’s Norgold, shipped to Coast Citrus in Los Angeles, Cali- 
fornia on Sept. 6, 1978. 


Lot 692 C, consisting of 850 100# sacks, 1-Bakers and 1-Non A, 
to Golden State Farms on Sept. 9, 1978. 


Lot 696 C, consisting of 685 50# cartons, 1-80’s, 90’s, Non A, 
shipped to O.K. Produce, Fresno, California on September 16, 
1978. 


Lot 697 C, consisting of 900 50# cartons, 1-100’s, 90’s, 80’s 
shipped to Coast Citrus in Los Angeles on Sept. 16, 1978. 


CONCLUSIONS 


The agreement between complainant and respondent was oral. 
Neither party has offered evidence as to precisely what its terms were. 
Complainant refers to respondent as a “broker” in the complaint, but 
also alleges that the product was “consigned to respondent to be sold for 
complainant’s account.” Respondent refers to itself as a “Broker/Sales 
Agent.” 
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Respondent designated itself as the seller on all broker’s memoranda 
issued in the seven transactions at issue. Apparently complainant never 
invoiced the customers or any one else for the potatoes. It is apparent 
that respondent had authority to collect the proceeds in all cases. The 
shipping documents from a firm called B&W Packing Co. in Prosser, 
Washington all show respondent as the shipper and complainant as the 
grower for these seven lots. 

All this indicates that respondent was not acting as a broker in the 
strict sense of that term, but was acting much like a commission mer- 
chant with rather broad authority to dispose of the product for com- 
plainant’s account. ' But whatever their exact relationship, respondent 
had a duty under section 2 of the Act to account correctly for all trans- 
actions and make full payment promptly pursuant to that accounting. 

Respondent does not deny taking the deductions which complainant 
objects to. Essentially its defense is that the deductions were all neces- 
sary and appropriate. Each disputed transaction must be considered sep- 
arately to determine if there was any clear breach of duty on the part of 
respondent: 

Lot 682C. Respondent has admitted liability for the $78.75 market de- 
cline allowance it made to the buyer. 

Lot 684C. The controversy here is whether a price of $4 or $5 was 
actually obtained for the product. Respondent’s original memorandum 


1. PACA Regulations recognize the ambiguity of the term “broker” as used in the trade. 
7CFR§ 46.27 reads in pertinent part: 


46.27 Types of broker operations. 


(a) Brokers carry on their business operations in several different ways and are 
generally classified by their method of operation. The following are some of the 
broad groupings by method of operation. The usual operation of brokers consists 
of the negotiation of the purchase and sale of carlots either of one commodity or 
of several commodities. In negotiating a contract, a broker usually acts as agent 
of the buyer or the seller but not as agent of both parties. Frequently, carlot 
brokers never see the produce they are quoting for sale or negotiating for pur- 
chase by the buyer and they carry out their duties by relaying offers and counter- 
offers between the buyer and seller until a contract is effected. Generally, the 
seller of the produce invoices the buyer; however, when there is a specific agree- 
ment between the broker and his principal, the seller invoices the broker who, in 
turn, invoices the buyer, collects, and remits to the seller. Under other types of 
agreements, the seller ships the produce to the broker at destination who dis- 
tributes to pool buyers, invoices the buyers, collects, and remits to the seller. Also, 
there are times when the broker is authorized by the seller to act much like a com- 
mission merchant being given blanket authority to dispose of the produce for the 
seller’s account either by negotiation of sales to buyers not known to the seller or 
by placing the produce for sale on consignment with receivers in the terminal 
markets. 


* 
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of sale shows $4, and complainant has offered no evidence that $5 was 
the actual selling price. Apparently a misunderstanding arose during 
telephone conversations between the parties. Respondent admits at- 
tempting to obtain the better price but was not able to do so. We must 
conclude that the original sales memoranda was correct, absent any 
showing by complainant to the contrary. 

Lot 686C. Again respondent’s memorandum of sale shows 325 sacks of 
“non A’s” at $4, and 200 50 pounds ctns. 80 ct. at $4.25. Respondent 
maintains that the actual price obtained was $1 more for both, but again 
has offered no supporting evidence. We conclude that the original 
memorandum correctly states the prices received. 

Lot 689C. This sale was for 850 50 pound cartons of various sizes of 
potatoes. Apparently respondent gave the customer a $46 credit for a 
ten carton shortage. However, respondent has offered no evidence to 
support this deduction. The shipping document shows 850 units, and we 
conclude, absent other evidence, that this document is correct. Accord- 
ingly, the deduction was improper. 

Lot 692C. Complainant objects to three deductions; viz: $259.04 for 
demurrage, $20 for a “Ryan”, and a $982.50 price protection credit. 

Respondent’s sales memorandum does not show any prospective de- 
murrage charges or provision for the temperature recording device. It is 
not clear whether this sale was f.o.b. or on a delivered basis, but in either 
type of sale we do not understand why demurrage and the cost of the 
temperature recording device should be for the account of the seller. Ab- 
sent other indications the temperature recording device should be as- 
sumed to be for the receiver’s protection and should be charged to its ac- 
count. Normally demurrage charges accruing at the receiving end would 
not be of concern to the shipper. Absent any showing of special circum- 
stances we conclude that the respondent’s deductions for these items 
were improper. 

The $982.50 deduction for price protection would not be clearly im- 
proper, as it appears as an item on the brokerage confirmation. It is not 
an uncommon practice for shippers to give this type of protection to 
buyers in order to effect a sale. But here respondent has offered no evi- 
dence on how it and the customer arrived at the deduction. Thus we have 
here a simple failure to account properly. We conclude that this deduc- 
tion was improper because unsupported in the record. 

Lot 696C. Complainant objects to a deduction of $765.69 taken be- 
cause of “sprouting protection” given the customer as an incident to the 
sale. A notation about sprouting protection does appear on the sales con- 
firmation, but again respondent has come forward with no evidence on 
how this item was arrived at with a customer. Also there is no inspection 
certificate or other evidence showing that sprouting was a problem at 
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the receiving end. Accordingly we conclude that this deduction is unsup- 
ported. 

Lot 697C. Again a deduction of $1,253.70 for sprout damage is unsup- 
ported by the respondent. 

In summary, we conclude that respondent has taken improper deduc- 
tions from the proceeds of these seven lots in a total amount of 
$3,405.68, and in so doing failed to correctly account and make full pay- 
ment promptly for these transactions. Its failure in this respect is a vio- 
lation of section 2 of the Act for which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $3,405.68, with interest there- 
on at the rate of eight percent per annum from November 1, 1978, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 19,897) 


WESTSIDE PRODUCE Co. v. E. L. KEMPF & SON, INC. PACA Docket 
No. 2-4866. Decided May 20, 1980. 


Agent, scope of authority, exceeded—Unauthorized price adjustments— 
Dismissal as to respondent—Counterclaim granted—Reparation awarded 
respondent 


Where complainant’s agent exceeded the scope of authority by negotiating contract terms 
which he had no actual authority to negotiate, and in making unauthorized price ad- 
justments. Complainant is bound by it’s agent’s actions. The complaint is dismissed 
as to respondent. The counterclaim is granted; complainant shall pay to respondent 
reparation with interest and shall pay as additional reparation for fees and expenses 
incurred with oral hearing. 


Diane Langton, Presiding Officer. 


Robert McMillan, Oxnard, Calif., for complainant. 
LeRoy Gudgeon, Chicago, IIl., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $45,356.50. The transaction in 
question involved the shipment of perishable agricultural commodities 
in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for the amount of $44,923.43. 
In addition, respondent requested an oral hearing. 

An oral hearing was held in Chicago, Illinois, on June 12 and 13, 1978, 
at which time both parties were represented by counsel. Four witnesses 
testified at the hearing, two for complainant and two for respondent. 
Subsequent to the hearing, respondent filed a motion to amend the coun- 
terclaim to reflect a total claim against complainant of $67,075.68, to 
which motion complainant filed an opposition. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Westside Produce Co., is a corporation whose address 
is Post Office Box 1028, Oxnard, California 93032. At the time of the 
transaction in dispute, complainant was licensed under the Act. 

2. Respondent, E. L. Kempf & Son, Inc., is a corporation whose ad- 


dress is 24 South Water Market, Chicago, Illinois 60608. At the time of 
the transaction in dispute, respondent was licensed under the Act. 

3. During the period June 11, 1976, to January 11, 1977, in the 
course of interstate commerce, complainant by oral contract, sold re- 
spondent various full and partial truckloads of tomatoes, peppers, 
celery, cauliflower and mixed lettuce at various agreed purchase prices 
ranging between $2.75 and $8.00 per package f.o.b. The pertinent data 
concerning those sales which complainant states are in dispute are re- 
flected below.’ In addition, complainant’s sales manager, Ray Rose, 
made certain adjustments on the invoice amount, as shown in the last 
column of the table. 


Complainant’s 
Date Invoice Respondent Invoice Adjustment 
Shipped Number Lot No. Amount Amount 


6-11-76 8757 ‘ $2,059.25 None 
6-14-76 8871 1,136.25 None 
6-17-76 8921 f 2,327.00 None 
6-24-76 9034 3,994.75 None 
8-3-76 0136 5,539.80 None 
8-25-76 0335 f 6,976.40 None 
1. There were other transactions in the series which are not in dispute, and which are 
not reflected here. 
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Complainant’s 
Date Invoice Respondent Invoice Adjustment 
Shipped Number Lot No. Amount Amount 


8-27-76 0387 06 6,201.80 None 
9-3-76 0465 30 765.00 None 
9-5-76 0477 31 4,782.40 None 
9-17-76 0618 89 4,098.80 $1,584.00 
9-18-76 0629 89 718.20 216.00 
9-30-76 0774 12 6,937.40 3,066.00 
10-7-76 0847 28 5,383.80 1,812.00 
10-11-76 0887 34 8,454.80 3,024.00 
10-11-76 0892 36 3,250.00 None 
10-14-76 0932 41 2,300.00 None 
10-14-76 0933 39 8,146.40 2,304.00 
10-16-76 0965 48 6,942.80 3,024.00 
10-17-76 0979 52 5,710.20 2,082.00 
10-18-76 0995 59 5,741.60 2,286.00 
10-21-76 1024 61 6,572.00 1,440.00 
10-25-76 1059 None 5,846.60 1,566.00 
11-6-76 1168 None 4,826.20 389.00 
11-18-76 1315 None 1,924.00 None 
11-29-76 1499 None 3,082.05 None 
12-3-76 1582 None 2,198.50 None 
12-17-76 1933 None 3,794.60 None 
12-29-76 2169 None 6,712.80 None 
1-6-77 2339 None 6,331.55 None 
1-11-77 2521 None 7,780.30 525.00 


4. Complainant, through its sales manager, Ray Rose, made the assur- 
ance to respondent that the series of sales transactions set forth in para- 
graph 3, above, would be handled “with protection”; i.e., complainant 
would protect respondent from sustaining losses, as a result of market 
decline or condition defects in the load. Ray Rose, representing com- 
plainant, and Mr. Kempf, representing respondent, agreed that such 
formula protecting respondent against loss would be computed as the 
difference between the gross sales proceeds realized by respondent and 
the cost basis; which cost basis consists of the invoice price, freight, un- 
loading, cartage and other incidental charges, together with fifteen per- 
cent of the actual gross sales price. 

5. Many of the lots of produce arrived at respondent’s place of busi- 
ness in a condition inferior to that for which respondent bargained. 

6. Produce invoiced by complainant with numbers 0618, 0629, 0774, 
0847, 0887, 0892, 0932, 0933, 0965, 0979, 0995, 1024 were shipments 
inspected upon arrival at respondent’s place of business. The inspection 
reports reflected that the produce arrived in inferior condition. 

7. Throughout the series of transactions, complainant, through its 
agent, Ray Rose, continued to assure respondent that any losses due to 
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inferior condition or market decline would be covered by allowances to 
be given on subsequent shipments. Respondent evidenced such assur- 
ances by written memoranda, notating the content of such telephone 
conversations. 

8. The respondent sold the produce originating from complainant for 
the following amounts. These transactions are those for which respond- 
ent asserts in its counterclaim, it suffered a loss: ” 


Complainant's 
Invoice Respondent Invoice Vegetable Gross 
No. Lot No. Amount Sale Proceeds » 


8757 39 $ 2,059.25 $ 2,442.00 
8871 48 1,136.25 1,305.50 
8921 56 2,327.00 3,343.75 
9034 70 3,994.75 6,103.75 
0136 27 5,539.80 7,897.00 
0335 115 6,976.40 6,232.00 
0387 06 6,201.80 5,756.00 
0465 30 765.00 1,138.00 
0477 31 4,782.40 6,210.50 
0618 89 4,098.80 3,873.60 
0629 89 718.20 3,873.60 
0774 12 6,937.40 5,920.00 
0847 28 5,383.80 4,004.00 
0887 34 8,454.80 7,169.00 
0892 36 3,250.00 3,247.00 
0932 41 2,300.00 2,567.50 
0933 39 8,146.40 7,452.00 
0965 48 6,942.80 6,749.50 
0979 52 5,710.20 5,649.00 
0995 59 5,741.60 6,589.00 
1024 61 6,572.00 7,310.00 

19 8,395.40 

02 616.00 

37 1,620.00 


9. The respondent paid complainant the following amounts for the 
lots of produce set forth in paragraph 3, above; for which complainant 
claimed, certain balances due and owing in the total amount of 
$45,356.50. 


Complainant’s Amount Balance 
Invoice Respondent Respondent Complainant 
No. Lot No. Paid Claimed 


8757 39 
8871 48 
8921 56 


2. Respondent lot numbers 19, 02, and 37 were lots originally brought into the dispute 
at hearing. 
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Complainant's Amount Balance 
Invoice Respondent Respondent Complainant 
No. Lot No. Paid Claimed 


9034 70 

0136 27 

0335 115 

0387 06 $ 6,201.80 
0465 30 765.00 
0477 31 4,782.40 
0618 89 2,514.80 
0629 89 502.00 
0774 12 3,871.40 
0847 28 3,231.90 
0887 34 5,430.80 
0892 36 3,250.00 
0932 41 2,300.00 
0933 39 5,842.40 
0965 48 3,918.80 
0979 52 3,628.20 
0995 59 3,455.60 
1024 61 5,132.00 
1059 None 4,280.60 
1168 None 4,437.20 
1315 None 924.00 
1499 None 3,082.05 
1582 None 2,198.50 
1933 None 3,794.60 
2169 None 6,712.80 
2339 None 6,331.55 
2521 None 7,255.30 


$45,356.50 


KR 
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10. During the series of transactions listed in paragraphs 3 and 8, 
above, Ray Rose made assurances to respondent on numerous occasions 
that he would settle presently disputed loads by making allowances on 
future loads. Often these assurances concerned allowances to be made 
between loads of produce belonging to different sellers than complain- 
ant. All of the strawberries that went into the loads were owned either 
by Bob Jones’ Ranch or Oliver’s Ranch. All of the vegetables were owned 
by complainant. 

11. An informal complaint was filed on March 21, 1977, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The pivital issue disputed in this proceeding is what if any authority 
did complainant’s sales manager, Ray Rose, have for negotiating con- 
tract terms and for setting price adjustments on loads of produce sold to 
respondent. Complainant alleges that respondent owes it certain 
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monies, consisting of those balances due for produce sold during the pe- 
riod June 11, 1976, to January 11, 1977. Respondent countered such 
allegation by stating that Ray Rose, complainant’s sales manager, sold 
these loads of produce to respondent “with protection”; allowances to be 
given for market decline, if any, upon arrival of the produce. As proof of 
such assurances, respondent submitted that Ray Rose gave respondent 
allowances intermittently throughout their course of dealing, for both 
market decline and excessive deterioration of the produce. Furthermore, 
respondent contends that in certain instances, Ray Rose asked respond- 
ent to pay the full price for various unsatisfactory loads, and assured re- 
spondent that he would settle the disputed load at a later date, when re- 
spondent would be given an adjustment on another load. 

At this point in time, the distinction must be drawn between produce 
that was owned by complainant and produce that was owned by other 
dealers, more specifically, Bob Jones’ Ranch and Oliver’s Ranch. Ap- 
parently, Ray Rose sold produce for the other two entities at the same 
time he was sales manager for complainant. Produce originating from 
each of these sellers, which were exclusively strawberries, went into 
loads that were sold to respondent. Respondent contends that Ray Rose 
granted it allowances on produce from each of these sellers at varying 
times. Complainant defends its position by stating that Ray Rose had no 
actual authority to intermingle adjustments on each of the separate 
owner's lots of produce. In addition, complainant claims that it was in- 
cumbent upon respondent to find out who had real title to the varying 
lots of produce. If nothing else, complainant argues that respondent 
should have been put on notice that there were multiple owners of the 
produce lots by the fact that the produce was packed in boxes with dif- 
ferent boxtops and, by the fact that respondent paid directly to a num- 
ber of different shippers. 

Even though respondent presumed that complainant had title to all 
the produce, complainant did not in reality own all this produce. There- 
fore, any loss that respondent suffered as a result of unmerchantable 
strawberries sold it by Bob Jones Ranch or Oliver’s Ranch or, as a result 
of a declining strawberry market, is unrecoverable in this proceeding. As 
complainant and respondent are the only two parties in this dispute, we 
can only be concerned with that produce sold from complainant to re- 
spondent. Therefore, to the extent that respondent’s counterclaim in- 
volves produce from Bob Jones’ Ranch and Oliver’s Ranch, such claims 
must be disallowed. 

Upon analysis of all of the evidence submitted in this case, we find the 
following events occurred. Complainant hired Ray Rose as its sales man- 
ager with full knowledge that Ray Rose was a sales agent for other en- 
tities at the same time. In fact, complainant and these other entities 
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agreed to use one phone for their multiple accounts, which telephone fa- 
cilities were pro-rated, as a cost cutting measure. 

Complainant admitted that it gave its sales people the freedom to set 
prices for produce and to make allowances; that these were necessary 
delegations of authority so that produce could be moved effectively. 
However, complainant denied that Ray Rose had made adjustments for 
problems from loads involving one owner’s produce to those involving 
another owner’s produce and, submitted in support of its contention an 
affidavit by Ray Rose, himself. However, in the face of all the evidence 
received and, in particular, the testimony of Mr. Kempf and Mr. Norman 
for respondent, we find that Ray Rose’s statements in his deposition lack 
credibility. We find that Ray Rose did, in fact, make adjustments as re- 
spondent alleged. Apparently Mr. Rose’s motivation for making such ad- 
justment shifts from one lot to another was so that he would look good 
as a sales person or so that his son would look good. The evidence is clear 
that Ray Rose repeatedly told Mr. Kempf and Mr. Norman that he would 
make future allowances to make up on any losses incurred on previously 
unsatisfactory loads. 

It is a maxim of agency law that a principal is responsible for its 
agent’s actions. It is undisputed that Ray Rose was complainant’s sales 
manager and therefore, its agent. It is also apparent that Ray Rose ex- 
ceeded the scope of his actual authority when he sold produce to re- 


spondent “with protection” for market decline, and again when he 
shifted allowances from one lot to another lot. However, this tribunal in 
Central & South American Imports Company v. West Indies Food & Im- 
porting, Inc., 34 A.D. 1015 (1975) made the following conclusion: 


... it is the general rule that when a principal, by any 
acts or conduct has knowingly caused or permitted an- 
other to appear as his agent, either generally or for a 
particular purpose, he will be estopped to deny such 
agency. However, all elements of an estoppel must be 
present. There must be (1) a representation by the 
principal, (2) a reliance upon such representation by a 
third person, and (3) such representation must have 
been acted upon in good faith to the injury of such 
third person. Sunny Sally, Inc. v. Roy Burke Farmer, 
23 A.D. 268, 277 (1964), citing Tri-State Sales Agency 
v. Palmetto Fruit & Produce Company, 14 A.D. 1142. 
See also Paramount Citrus Association, Inc. v. Central 
Washington Produce Company, Inc. , 23 A.D. 256, 260 
(1964). It is the acts and conduct of the principal, not 
the agent, that must be relied upon to show the 
agency, and the scope of agency authority. Martin 
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Produce, Inc. v. C. Basil Company, Inc., 30 A.D. 836, 

843 (1971), citing Nash-Decamp Company v. S. 

Albertson Company, Inc., 13 A.D. 283. 


Furthermore, the court in Gulf & Western Food Products Company v. 
Pruvor-Mayrsohn International, Inc., 34 A.D. 1911 (1975), defined ap- 


parent authority as 


“authority ‘which, though not actually granted, the 
principal knowingly permits the agent to exercise, or 
which he holds the agent out as possessing. It is the 
acts and conduct of the principal, and not those of the 
agent, that must be relied upon to show the agency.’ 
Nash-DeCamp Company v. S. Albertson Company, 
Inc., 18 A.D. 283 (1954).” Martin Produce, Inc. v. C. 
Basil Company, Inc. , 30 A.D. 836 (1971). 


Ray Rose was given actual authority to set contract terms and one of 
the terms he negotiated with respondent was that all produce sold re- 
spondent would be “with protection.” Ray Rose was also given the 
authority to make allowances on loads already delivered, which he did 
for many of the loads delivered to respondent. Ray Rose did not have 
actual authority to commingle accounts as concerns these allowances. 
However, complainant knowingly put Ray Rose in a situation where it 
would be easy for him to commingle accounts and negotiate contract 
terms which he had no actual authority to negotiate. Complainant dele- 
gated general contractual binding authority to Mr. Rose, gave him re- 
sponsibility for being sales manager, and asa result, is responsible for its 
agent’s behavior and actions. 

Unfortunately, not only the buyer, but the principal is also harmed by 
an agent’s fraud, such as in the case at hand. However, when an agent 
exceeds the limits of its actual authority, generally, the principal’s only 
recourse is to its agent. Fruit Basket Packing Company v. Joe Phillips, 
Inc. and/or Walter B. Adam, 31 A.D. 1200 (1972); McRae v. R. Patt 
Brokerage, 20 A.D. 1176 (1961). 

It is not uncommon in the produce industry that produce be sold “with 
protection.” Neither is it uncommon in the produce industry that pro- 
duce is packed in boxes marked with box tops that do not denote true 
ownership. Therefore, even considering these facts in the light most 
favorable to complainant, while Ray Rose exceeded the scope of his 
actual authority by granting allowances between loads of produce, the 
circumstances of Mr. Rose’s actions were not sufficiently unusual to put 
respondent on notice that he was, in fact, exceeding his authority. While 
complainant is liable for any assurances its agent made to respondent 
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concerning the produce it sold respondent, complainant is not liable for 
any assurances Ray Rose made concerning produce owned by other ship- 
pers, as previously stated. 

In conclusion, Ray Rose, as complainant’s agent, bound complainant to 
respondent, as concerned contract transactions negotiated “with protec- 
tion,” which losses were determined by the difference between the gross 
sales proceeds realized by respondent and the cost basis; which cost basis 
consists of the invoice price, freight, unloading, cartage and other inci- 
dental charges (U.S.D.A. Inspection charges), together with fifteen per- 
cent of the actual gross sales. The following chart delineates complain- 
ant’s liabilities according to this formula: 


Amount Due 
Respondent 
Gross From Loss 
Invoice No. Respondent’s _Cost* Proceeds Protection 
Arrival Date Lot No. Basis of Sale Formula 


5/3/76 02 LOSS ONLY 
STRAWBERRIES Profit Veg. $125.40 
5/12/76 37 LOSS ONLY 
STRAWBERRIES Profit Veg. $401.25 
5/13/76 41 LOSS ONLY 
STRAWBERRIES 
5/13/76 42 LOSS ONLY 
STRAWBERRIES --- 
5/15/76 39 $ 3,157.25 $ 2,442.00 $ 715.25 
5/17/76 56 LOSS ONLY 
STRAWBERRIES 
5/19/76 } LOSS ONLY 
STRAWBERRIES 
6/14/76 32 LOSS ONLY 
STRAWBERRIES --- 
8871 6/18/76 48 1,984.25 1,551.00 $ 443.25 
6/22/76 56 2,921.00 2,830.75 90.25 
9034 6/28/76 70 7,276.24 6,103.75 1,172.49 
0136 8/9/76 27 9,035.38 7,897.00 1,138.38 
0335 8/30/76 8,353.65 6,872.50 1,481.15 
0387 9/2/76 06 8,911.70 5,756.00 3,155.70 
0465 9/8/76 30 --- --- Profit Veg. $18.20 
0477 9/8/76 31 7,454.93 5,260.50 2,194.43 
0618 9/18/76 89 7,267.50 3,873.40 3,394.10 
& 0629 9/18/76 
0774 10/6/76 12 9,032.46 5,920.00 3,112.46 
0847 10/11/76 28 7,269.46 4,004.00 3,265.46 
0887 10/15/76 34 5,623.30 3,247.00 2,376.30 
0897 10/14/76 36 11,515.77 7,169.00 4,346.77 
0933 10/18/76 39 11,255.60 7,452.00 3,803.60 


3. Consists of F.0.B. invoice price, freight, unloading, cartage, 15% of gross sales pro- 
ceeds for handling and, when applicable, U.S.D.A. federal inspection charges. 
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Amount Due 
Respondent 
Gross From Loss 
Invoice No. Respondent's Cost * Proceeds __ Protection 
Arrival Date Lot No. Basis of Sale Formula 
0932 10/18/76 4,150.72 2,567.50 1,583.22 
0965 10/20/76 --- 6,749.50 3,505.97 
0979 10/12/76 E 5,649.00 3,045.31 
0995 10/22/76 5$ 6,589.00 2,377.36 
1024 10/26/76 7,310.00 2,588.06 
1/14/77 8,395.50 1,668.42 


Complainant is liable to respondent for a total amount of $101.43, 
which is the difference between the balance due on the transactions of 
$45,356.50 and the loss protection formula total of $45,457.93. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (d) ), respondent filed a timely claim for 
an award of $3,073.10, representing fees and expenses incurred in con- 
nection with the oral hearing. These fees and expenses are found to be 
reasonable, and respondent, as the prevailing party in this dispute, shall 
be granted these expenses. 

Respondent’s motion to amend its counterclaim, shall be granted inso- 
far as those damages relate to produce owned by complainant (i.e. not 
produce owned by Oliver’s Ranch or Bob Jones’ Ranch), and which are 
damages that were, in fact, proved at hearing. 

As complainant is not considered the prevailing party in this dispute, 
any objection respondent made to complainant’s fees and expenses is no 
longer relevant and therefore, does not merit a ruling. 


ORDER 


The complaint is hereby dismissed. 

the counterclaim is hereby granted in the amount of $101.43. 

Therefore, within thirty (30) days from the date of this order, com- 
plainant shall pay respondent, as reparation, the sum of $101.43, with 
interest thereon at the rate of 8 percent per annum from February 1, 
1977, until paid. 

In addition, complainant shall pay respondent for fees and expenses 
incurred in connection with the oral hearing, the sum of $3,073.10, with 
interest thereon at 8 percent per annum, from the date of this order, 
until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,898) 


BENANDI PRODUCE Co., INC. v. VICARI’S PRODUCE. PACA Docket No. 
2-5379. Decided May 20, 1980. 


Failure to pay—Reparation 


Where respondent offered no evidence in rebuttal to the allegations in the complaint, re- 
spondent is found to have accepted the subject commodities and is liable to com- 
plainant the contract price thereof. Complainant is awarded additional reparation 
for fees and expenses. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
David L. Levy, Marrero, La., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,370 in connection with numer- 
ous transactions in interstate commerce involving the sale of mixed 
perishable produce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability, and request- 
ing an oral hearing. 

An oral hearing was held in New Orleans, Louisiana on October 25, 
1979, at which both parties were represented by counsel. Two witnesses 
testified on behalf of complainant and no testimony was presented on 
behalf of respondent. Neither party filed briefs, but complainant filed a 
claim for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Benandi Produce Co., Inc., is a corporation whose ad- 
dress is 3837 Dominque Drive, Chalmette, Louisiana. 

2. Respondent, Sam S. Vicari, doing business at Vicari’s Produce, is 
an individual whose address is 5104 4th Street, Marrero, Louisiana. At 
the time of the transactions involved herein respondent was licensed un- 
der the Act. 

3. On various dates in March and August of 1978, beginning on 
March 9, 1978, complainant sold to respondent various lots of mixed 





738 PERISHABLE AGRICULTURE COMMODITIES ACT, 1930 
Cite as 39 A.D. 737 

perishable produce at various prices totalling $3,370. All of such pro- 
duce was received by complainant from outside the State of Louisiana, 
and was delivered to and accepted by respondent at complainant’s place 
of business. 

4. Respondent has not paid complainant any part of the purchase 
price of the subject commodities. 

5. An informal complaint was filed on December 14, 1978, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent contended that the Secretary lacks jurisdiction over the 
subject transactions due to the absence of interstate commerce. How- 
ever, complainant’s president testified at the hearing that all of the sub- 
ject produce was received by complainant from outside the state. It has 
been held many times that the sale of produce by one dealer to another 
dealer, in the same state, is a transaction in interstate commerce if the 
produce was received by the seller from outside that state prior to the 
sale. Dekle Brokerage Co. v. Tatum, 19 A.D. 521 (1960); Sunshine Pack- 
ing Corp. v. K. B. Frosted Foods Co., 16 A.D. 574 (1957); P. & T. H. Gar- 
ber, Inc. v. Delia & Cucinotti, 10 A.D. 238 (1951); John Mercurio v. Estes 
Market, 7 A.D. 1000 (1948); Gilliland and Company v. San Antonio 
Commission Company, 2 A.D. 492 (1943). 

Respondent also maintained that there was no timely complaint as to 
some of the transactions due to the fact that the formal complaint was 
filed on February 6, 1979. However, we have held that the informal com- 
plaint is the statutory complaint which tolls the nine month statute of 
limitations. E. Potato Dealers of Maine v. Commodity Marketing Co., 36 
A.D. 2017 (1977). 

Respondent offered no evidence in rebuttal to the substantive allega- 
tions of the complaint, and we therefore find that respondent accepted 
the subject commodities and became liable to complainant for the con- 
tract price thereof or $3,370. Respondent’s failure to pay complainant 
this amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

Complainant filed a timely claim for fees and expenses incurred in 
connection with the oral hearing in the total amount of $364.50. We 
find that such amount is reasonable and was incurred in connection with 
the oral hearing. Additional reparation should be awarded to complain- 
ant from respondent in such amount. See Pinto Bros., Inc. v. Frank J. 
Balestrieri Co., 38 A.D. 269 (1979). 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,370, with interest thereon at the rate of 
eight percent per annum from June 1, 1978, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses incurred in 
connection with the oral hearing, $364.50, with interest thereon at the 
rate of eight percent per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,899a) 


BLUE ANCHOR, INC. v. E. M. MALLETT, INC. PACA Docket No. 
2-5555. Decided March 25, 1980. 


ORDER TO SHOW CAUSE 


Edward M. Silverstein, Presiding Officer. 
Robert L. Ebe, San Francisco, Calif., for complainant. 
Gordon J. Aulik, Stockton, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a timely complaint was 
filed in which complainant seeks to recover $60,696.00 from respondent 
in connection with a transaction, in foreign commerce, involving 10,116 
lugs of Thompson Seedless Grapes. In bringing its complaint, the com- 
plainant is acting as the assignee of the sellers of these grapes who are 
Chilean nationals and non-residents of the United States. 

The respondent, in its answer, has denied any liability to complain- 
ant’s assignors but, in addition, has alleged: that the assignment is in- 
valid because there was no consideration; that, due to complainant’s as- 
signor’s breach of contract, it was damaged in the amount of $30,000.00 
and counterclaimed for this amount; and that the Secretary lacks juris- 
diction to hear the substance of the complaint because, since the assign- 
ment is a sham to avoid the double bonding requirement of section 6 (e) 
of the Act (7 U.S.C. 499f (e) ), the failure to file the bond required in that 
section deprives the Secretary of the authority to proceed.’ While the re- 


1. For the purposes of this show cause proceeding, the only issue being considered con- 
cerns the issues pertaining to 7 U.S.C. 499f (e). 
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spondent did not specifically move to dismiss the complaint, the effect 
of the last noted of its affirmative defenses is the same. Because there 
appears to be some merit in respondent’s contention, we, therefore, 
initiate this show cause proceeding. 
Section 6 (e) of the Act provides as follows: 


In case a complaint is made by a nonresident of the 
United States, the complainant shall be required be- 
fore any formal action is taken on his complaint, to 
furnish a bond in double the amount of the claim con- 
ditioned upon the payment of costs, including a 
reasonable attorney’s fee for the respondent if the re- 
spondent shall prevail, and any reparation award that 
may be issued by the Secretary of Agriculture against 
the complainant on ary counter claim by respondent: 
Provided, That the Secretary shall have authority to 
waive the furnishing of a bond by a complainant who 
is a resident of a country which permits the filing of a 
complaint by a resident of the United States without 
the furnishing of a bond. 


The provision was enacted as part of the original legislation in 1930 
(46 Stat. 534) and was amended in 1934 (48 Stat. 586, 587) and 1937 (50 
Stat. 728). It seems clear that the legislative intent, in enactment of this 
section, was to protect resident licensees against abusive process by non- 
residents. 72 Cong. Rec. 8551 (1930). While originally the bond was 
merely to be conditioned upon payment of a respondent’s costs, in 1937, 
section 6 (e) was amended to provide that the bond was also to be condi- 
tioned upon payment of any reparation award which might result from a 
respondent’s counterclaim. H. Rep. No. 915, 75th Cong., 1st Sess. (1937) 
3. The legislative history of the section also seems to make it clear that 
the failure of a non-resident to post such a bond denies the Secretary 
jurisdiction to hear its formal complaint. H. Rep. No. 489, 73d Cong., 2d 
Sess. (1934) 3. 

In prior cases, we have permitted assignees to prosecute reparation 
complaints against licensees. New York Produce v. Carioto, 31 Agric. 
Dec. 109 (1972). Therefore, as a general rule, complainant should be per- 
mitted to proceed. However, the complainant’s position is eroded by the 
import of section 6 (e). The purpose of that section seems clear: nonresi- 
dent complainants who seek the benefit of the Act subject themselves 
also to the Secretary’s jurisdiction and must, since the Secretary lacks 
enforcement power over them, and the respondent would find it difficult 
to collect an award, prove their ability to satisfy reparation awards or 
awards for fees and expenses by the posting a bond. Complainant’s non- 
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resident assignor would thus have had to file a bond in order to proceed 
which bond would provide respondent with the protection provided in 
section 6 (e); in contrast, complainant, since it not only is a resident of 
the United States, but is also a licensee, is already subject to the jurisdic- 
tion of this forum and, to avoid sanction against its license, would have 
to satisfy any award issued against it which resulted from respondent’s 
counterclaim. Since complainant is subject to the Secretary’s jurisdic- 
tion, there would be no need for the complainant to provide the respond- 
ent with the protection provided it in section 6 (e). However, complain- 
ant claims that the respondent’s counterclaim is invalid, in part, because 
of lack of privity of contract.’ 

Thus, if we have properly interpolated, complainant takes the 
anomalous positions that, as a resident of the United States, it can pro- 
ceed against the respondent without the posting of a bond even though 
its assignor was a non-resident of the United States, but that respondent 
may not counterclaim against it. By its own pleadings, complainant may 
have given credence to respondent’s allegations as to the sham of its as- 
signment. Even though it is well settled that an assignee acquires no 
greater right than was possessed by its assignor at the time of assign- 
ment,*? complainant claims the right to prosecute against respondent, 
but denies the respondent the right to counterclaim. 

We suggest that Congress’ intent in enacting section 6 (e) of the Act 
should be given import. Were complainant to concede respondent’s right 
to counterclaim, and the Secretary’s right to issue an award on that 
counterclaim against it, perhaps it would not be possible to question its 
right to proceed as assignee against the respondent without posting a 
bond. However, the congressional intent in passage of section 6 (e) ap- 
pears clear: A licensee respondent should be entitled to proceed, in coun- 
terclaim, against a non-resident complainant, and to have that complain- 
ant post a bond prior to proceeding to prosecute its formal complaint. 
Perhaps, to deny the respondent here the protection of that section of 
the Act, as complainant would have us do, may be plainly wrong. 

Complainant is, therefore, ordered to show cause, within thirty days 
after receipt of this order, why its complaint should not be dismissed for 
failure to comply with 7 U.S.C. 499f (e). 


“s Complainant's other claims are not material to this show cause proceeding. 
3. L. T. Malone Co. v. Chas P. Tatt, 19 Agric. Dec. 770 (1960). 
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(No. 19,899b) 


BLUE ANCHOR, INC. v. E. M. MALLETT, INC. PACA Docket No. 
2-5555. Decided May 22, 1980. 


ORDER 


Edward M. Silverstein, Presiding Officer. 
Robert L. Ebe, San Francisco, Calif., for complainant. 
Gordon L. Aulik, Stockton, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an Order to Show Cause 
why the complaint should not be dismissed was issued on March 25, 
1980. That order was issued because complainant in its reply to respond- 
ent’s counterclaims, took the anomalous position that it could proceed to 
prosecute its complaint, as assignee of non-resident parties to a trans- 
action with the respondent, against respondent but that it was not sub- 
ject to a counterclaim arising out of the same transaction. Inasmuch as 
that position was considered to possibly be in conflict with the congres- 
sional intent in the passage of section 6 (e) of the Act (7 U.S.C. 499f (e) ), 
the Order to Show Cause was issued. 

Complainant’s response was received on April 25, 1980. It consisted of 
an amended reply to respondent’s counterclaim. In this amended reply, 
complainant has withdrawn its previously asserted position that it was 
not subject to respondent’s counterclaim because there was no privity of 
contract between it and respondent. 

As a consequence of complainant’s amended reply, it is subjecting it- 
self to the jurisdiction of this forum for all purposes. In view of this, re- 
spondent is afforded all of the protection that Congress intended to pro- 
vide it by virtue of its passage of section 6 (e). 

It is, therefore, ordered that the amended reply should be filed, and 
should be served upon respondent, and that this matter shall proceed 
forthwith in accordance with the procedures set out in the Rules of Prac- 
tice. 

Copies of this order shall be served upon the parties. 
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(No. 19,900) 


NICK DELIS Co., INC. v. MONARCH PRODUCE, INC. PACA Docket No. 
2-5451. Decided May 30, 1980. 


Damages—Failure to resell—Dumping 


Where respondent dumped 200 sacks of potatoes without making a reasonable effort resell 
the potatoes for complainant’s account, respondent is liable to complainant repara- 
tion for damages as a result therefrom. 


Andrew Y. Stanton, Presiding Officer. 
Joseph Bergeron, San Mateo, Calif., for complainant. 
Chris Butler, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,736.55 in connection with a car- 
load of potatoes shipped to respondent in the course of interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages herein is less than $3,000.00, 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Pursuant to such procedure, complain- 
ant filed an opening statement and respondent filed an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nick Delis Co., Inc. is a corporation whose address is 
851 Burlway Road, Suite 502, P.O. Box 4353, Burlingame, California. 

2. Respondent, Monarch Produce, Inc., is a corporation whose address 
is 3167 Produce Row, Houston, Texas. At the time of the transaction al- 
leged herein, respondent was licensed under the Act. 

3. On approximately June 10, 1978, complainant sold to respondent a 
carload of potatoes containing 850 100-pound sacks, U.S. I, at $5.00 per 
sack f.o.b. net, for a total price of $4,250.00. 





744 PERISHABLE AGRICULTURE COMMODITIES ACT, 1930 
Cite as 39 A.D. 743 

4. On approximately June 15, 1978, the potatoes in question were 
shipped, in the course of interstate commerce, to respondent. Upon ar- 
rival at respondent’s place of business, respondent unloaded approxi- 
mately 200 sacks of the potatoes. 

5. On June 30, 1978, at 1:15 p.m., respondent obtained a federal in- 
spection of the potatoes. The inspection certificate reads, in pertinent 
part, as follows: 


Products Inspected: LONG RUSSET POTATOES, in 
burlap sacks printed “U.S. No. 1 Arrow Head Brand 
Potatoes Coulson Farms, Inc. Macdoel, Calif. 100 Lbs. 
Net.” Approximately 650 sacks remaining in car. 


Condition of Load: Partly unloaded. .. . 


Condition: Serious damage by numerous sunken dis- 
colored, pitted areas, with underlying flesh discolored, 
ranges from 15 to 75%, average 40%, mostly affect- 
ing 1/4 to 1/2 of surface, some affecting entire surface 
of potatoes. Soft Rot ranges in most samples from 1 to 
7%, many show 20 to 25%, average 11%, Slimy Soft 
Rot, mostly advanced, some in early stages. 


Remarks: Inspection and certificate restricted to prod- 
uct remaining in car at time of inspection only. 


6. Upon obtaining the results of the inspection, respondent’s em- 
ployee, Sylvester Cortez, called Nick Delis, President of complainant, 
and told him of such results. Delis agreed to take back the potatoes, in ef- 
fect assenting to respondent’s rejection. In the course of this conversa- 
tion, Delis was informed that 140 sacks had been unloaded by respond- 
ent. 

7. Thereafter, complainant resold the carload to Sam Petro Produce 
Co., Houston, Texas (hereinafter “Petro”), for $2.00 per sack, f.0.b. Sev- 
eral days later, complainant was informed by Petro that the car was 
short a number of sacks. 

8. Respondent has, to date, failed to pay complainant for the 227 
sacks complainant claims were unloaded from the car, at the rate 
claimed by complainant of $5.00 per sack, plus $2.65 per sack freight, or 
$1,736.55. 

9. A formal complaint was filed on March 16, 1979, which was within 
nine months from the time the cause of action herein accrued. 
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CONCLUSIONS 


Certain of the essential facts herein are in dispute. Although it is 
agreed that complainant delivered a carload of potatoes to respondent 
containing 850 sacks, as respondent makes such an admission in para- 
graph 1 of its answer, and that complainant agreed to respondent’s rejec- 
tion of the shipment, complainant contends that respondent failed to in- 
form it that respondent had unloaded 227 sacks upon arrival, and claims 
that its rejection was made without knowledge of this occurrence. Com- 
plainant asserts that when it resold and delivered the potatoes to Petro, 
the car was short 227 sacks. Respondent claims it unloaded only 140 
sacks, and states that this information was passed on to complainant, 
who indicated that someone would come to pick up the unloaded sacks. 
However, respondent asserts that no one came, and the potatoes, becom- 
ing progressively more deteriorated, had to be removed and were pre- 
sumably dumped. 

The principal evidence offered on behalf of complainant is an affidavit 
by Nick Delis, President of complainant, who allegedly represented com- 
plainant throughout this transaction. Respondent has submitted an affi- 
davit by the person whom it alleges was its representative in the trans- 
action, Sylvester Cortez. 

With respect to the number of sacks unloaded, complainant’s claim 
that 227 sacks were not in the car when it was delivered to Petro is not 
supported by any direct evidence, while Cortez, in his affidavit, contends 
that 140 sacks were unloaded under his direction. However, it is signifi- 
cant that the inspection report made after the car had arrived at re- 
spondent’s place of business (Finding of Fact 5) is limited to 650 sacks 
“remaining in car at time of inspection only.” Therefore, since there is no 
dispute that 850 sacks were originally contained in the car, it is obvious 
that 200 sacks were unloaded by respondent, and we so conclude. 

We will now deal with the second factual issue in dispute, whether re- 
spondent informed complainant that potatoes had been unloaded prior 
to complainant agreeing to take back the car. If respondent withheld any 
material facts from complainant which it had a duty to disclose, com- 
plainant would not be bound by its agreement to accept respondent’s re- 
jection. Florida Planters, Inc. v. A. A. DeLorenzo & Associates, Inc., 27 
A.D. 795 (1968). Complainant’s position that it was not informed that 
respondent had unloaded the sacks is supported by the Delis affidavit 
only. Respondent’s position that complainant was told that the sacks 
had been unloaded is corroborated solely by the Cortez affidavit. As the 
party alleging the misrepresentation, complainant bears the burden of 
proving it by a preponderance of the evidence. L. Gillarde Sons Com- 
pany v. John C. Moritz Company, 21 A.D. 590 (1962). Since the avail- 
able evidence supporting either side is approximately equal in weight, 
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we must conclude that complainant has failed to sustain its burden of 
proof. Although respondent claims to have unloaded only 140 sacks and 
we have found that 200 sacks were unloaded, this does not affect our 
conclusion that complainant has failed to prove any material misrepre- 
sentation made by respondent, as we have no doubt that if respondent 
had informed complainant that it had unloaded 200 rather than 140 
sacks, complainant would still have assented to respondent’s rejection. 
Thus, while there was a misrepresentation, it was not material. 

Respondent is clearly not liable for the 650 sacks of potatoes which 
complainant eventually resold to Petro. With respect to the 200 sacks 
unloaded, it was respondent’s responsibility, in the absence of any in- 
structions from complainant, “to make reasonable efforts to sell them 
for the seller’s [complainant’s] account if they are perishable or threaten 
to decline in value speedily.” Uniform Commercial Code, § 2-603 (1). 
Section 2-603 (3) goes on to say that “{I]Jn complying with this section, 
the buyer [respondent] is held only to good faith... .” Therefore, we 
must determine whether respondent acted in good faith in disposing of 
the potatoes herein. 

The 200 sacks of unloaded potatoes were never resold by respondent, 
but apparently were kept at respondent’s place of business for an undis- 
closed period of time and then dumped. Respondent claims that it had to 
dump the potatoes when they became insect ridden and a “health haz- 
ard” after respondent waited, to no avail, for complainant to pick them 
up, as complainant allegedly promised to do. Complainant denies having 
made such a promise. As the only evidence pertaining to this alleged 
commitment consists of the conflicting affidavits of the two persons 
who were actually involved in the discussion concerning this issue, Delis 
for complainant and Cortez for respondent, we cannot conclude that re- 
spondent has provided adequate proof of complainant’s alleged commit- 
ment to pick up the potatoes. Therefore, as respondent apparently made 
no effort to resell the 200 sacks of potatoes, we hold that respondent did 
not act in good faith in its handling of them. 

Complainant’s damages for respondent’s failure to act in good faith in 
handling the 200 sacks of unloaded potatoes are determined pursuant to 
section 1-106 of the Uniform Commercial Code (see note 5 of the Of- 
ficial Comments to section 2-603). Section 1-106 (1) declares that “the 
aggrieved party may be put in as good a position as if the other party had 
fully performed. .. .” Complainant claims that it should be compensated 
for the value of the unloaded potatoes at the contract price of $5.00 per 
sack, plus $2.65 per sack freight. However, respondent is not liable for 
freight, as we have concluded that the potatoes were effectively rejected. 
Further, the inspection report shows that the potatoes were in poor con- 
dition, and this is confirmed by the fact that 650 sacks were resold to 
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Petro at only $2.00 per sack. We are unable to determine what sale of 
the 200 sacks in their obviously inferior condition would have brought if 
respondent had made such sale at the location of its place of business. 
However, since we do know that the other 650 sacks were resold for 
$2.00 per sack, we will consider such price to be the basis for our calcula- 
tion of complainant’s damages. Therefore, complainant’s damages for 
the 200 sacks are $2.00 per sack, or $400.00. Respondent’s failure to pay 
such sum is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $400.00, with interest thereon at the rate of 
8 percent per annum from August 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,901) 


HENRY F. SHRIVER v. MARKET PRE-PAK, INC. PACA 
Docket No. 2-4872, and LARRY K. SHRIVER v. MARKET PRE-PAK, 
INC. PACA Docket No. 2-4875. Decided June 4, 1980. 


Vacating Stay Order of April 17, 1980—Amending order of February 20, 
1980 


George S. Whitten, Presiding Officer. 
John C. McClure, Alamosa, Colo., for complainant. 
Ted Pool, Del City, Okla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION 


In these reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on February 20, 1980, awarding to complainant, Henry F. 
Shriver, as reparation, $20,035.75, with interest and awarding to com- 
plainant, Larry K. Shriver, as reparation, $13,767.29, with interest. 
Complainant, Henry F. Shriver and complainant, Larry K. Shriver, were 
both awarded additional reparation for fees and expenses incurred in 
connection with the oral hearing in the amount of $3,269.85 each. By 
letter to the Department dated March 7, 1980, complainants trans- 
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mitted a petition, requesting that the Hearing Officer reconsider the 
order issued on February 20, 1980, as to that portion of the findings and 
order awarding attorney's fees and costs. A copy of complainant’s peti- 
tion was served upon respondent. 

In our decision and order of February 20, 1980, it was noted that com- 
plainants filed duplicate claims for fees and expenses, and we stated that 
a perusal of such claims indicated that it was not intended that the total 
of the two claims be paid, but rather that such claims constituted fees 
and expenses incurred in connection with the trial of both cases, which 
were tried simultaneously. However, complainants’ counsel points out 
that we overlooked the contention made in complainants’ reply to “Ob- 
jections to Claim” wherein it was stated that complainants’ counsel 
agreed to charge each client one-half of the total attorney’s fees and 
costs incurred in connection with the proceeding. Complainants’ counsel 
states; “Although the two claims requested identical amounts, the 
claims were not framed in a manner to request that one-half of the 
amount requested in each claim be awarded. To the extent that each 
claim requested an identical amount, this is the only context that they 
should be construed as duplicates of one another. It was never intended 
that the identical sums of $7,580.70, as requested in each individual 
claim, be the total sum requested for both complainants.” A closer scru- 
tiny of the claims submitted by complainant reveals that the amounts 
therein were indeed split between the two complainants. For instance, 
each claim requests an award of round trip airfare in the amount of 
$73.00 for each of the same five witnesses. However, the actual round 
trip airfare as shown by payments made to witnesses who flew from the 
same area of Colorado to testify on behalf of respondent was actually 
$146.00 per person round trip. The attendance and subsistence allow- 
ance for each witness was similarly divided between the two complain- 
ants, however, we note that through a mathematical error an overcharge 
of $8.75 was claimed for each complainant for four of the witnesses, and 
an undercharge of $7.50 was claimed for each complainant for one of the 
witnesses. In addition, we note that complainants’ counsel claimed for 
the same identical preparation time as to both complainants and is thus 
maintaining that the hourly fee charged each complainant is one-half of 
the true hourly fee. Complainant is, in effect, requesting an hourly fee of 
$120.00 per hour for the 80.83 hours which we have previously found to 
be allowable. In Nathan’s Famous v. N. Merberg & Son, 36 A.D. 243 
(1977) we found that an hourly rate of $125.00 per hour for services per- 
formed in August of 1975, was not unreasonable due to the complexity 
of the case. No doubt, the geographical area involved, New York City, 
was also a consideration in our determination. Allowing for the com- 
plexities of the subject case and the amount of time required for the try- 
ing of the case we do not think that $120.00 an hour is unreasonable 
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here. However, in view of the total amount of reparation awarded, we 
feel, that an award of $100.00 per hour would be more reasonable. See 
George Arakelian Farms v. Haral Fruits & Produce, 37 A.D. 655 (1978). 

In view of the foregoing discussion, complainants’ petition for re- 
consideration is granted. We will allow attorney fees in the total amount 
of $4,041.50 for each of the complainants, and additional fees and ex- 
penses in the amount of $1,662.20 for each of the complainants (such 
amount reflects a reduction of $27.50 from the amount claimed, due to 
adjustments for the mathematical errors mentioned above.) The total 
which should be allowed for each complainant is $5,703.70. According- 
ly, our order of February 20, 1980, should be amended to conform with 
this decision. 

At the time when the subject petition for reconsideration was sub- 
mitted, the Department was informed by the parties that the reparation 
awarded in the order of February 20, 1980, other than reparation for 
fees and expenses, had been satisfied pursuant to a settlement agree- 
ment between the parties. Accordingly, that portion of our order of 
February 20, 1980, will not be repeated below. The order of February 20, 
1980, insofar as it is in conflict with this order, is superseded. The stay 
order of April 17, 1980, is hereby vacated. 


ORDER 
Docket No. 2-4872 


Within 30 days from the date of this order, respondent shall pay to 
complainant, Henry F. Shriver, as additional reparation for fees and ex- 
penses incurred in connection with the oral hearing, $5,703.70, with 
interest thereon at the rate of 8 percent per annum from the date of this 
order until paid. 


Docket No. 2-4875 


Within 30 days from the date of this order, respondent shall pay to 
complainant, Larry K. Shriver, as additional reparation for fees and ex- 
penses incurred in connection with the oral hearing, $5,703.70, with in- 
terest thereon at the rate of 8 percent per annum from the date of this 
order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,902) 


E. VEGA & SONS PRODUCE v. ALEX BORDGES Co. PACA Docket No. 
2-5299. Decided June 5, 1980. 


Agent—Consignment—Net proceeds, loss of—Negligence—Reparation 


Where respondent acting as complainant’s agent, was negligent in the handling of com- 
plainant’s produce which resulted in a loss of net proceeds for complainant, respond- 
ent is liable to complainant reparation with interest. 


George S. Whitten, Presiding Officer. 
Mark Van Berg, Mercedes, Tex., for complainant. 
John R. Lamoreaux, Salinas, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,432.95, in connection with the 
consignment to respondent of one truckload of bell peppers in interstate 
commerce. A copy of the complainant and a copy of the report of investi- 
gation prepared by the Department was served upon respondent. Re- 
spondent filed an answer denying the substantive allegations of the com- 
plaint. On January 15, 1980, an oral hearing was held in Monterey, Cali- 
fornia. Both complainant and respondent were represented by counsel. 
One witness appeared on behalf of complainant and two witnesses ap- 
peared on behalf of respondent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. Vega & Sons Produce, is a partnership composed 
of E. Vega, Sr., E. Vega, Jr., Adan Vega, J. Rene Vega, and Horace Ve- 
ga, whose address is 909 West Second Street, Mercedes, Texas. 

2. Respondent, Alex Bordges Co., is an individual whose address is 
P.O. Box 754, Nogales, Arizona.* At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 

3. On or about March 27, 1978, complainant agreed to consign to re- 
spondent one truckload of bell peppers to be sold for complainant’s ac- 
count. On the same day complainant shipped the subject bell peppers 
from loading point in the State of Texas to respondent at Nogales, Ari- 
zona. 


* 


also 801 Padre Drive, Salinas, California. 
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4. On or about March 29, 1978, the truckload of bell peppers arrived 
at respondent’s place of business in Nogales, Arizona. All of the cartons 
were unloaded from the truck. Three hundred and eighty-one of the car- 
tons were repacked, with 52 cartons being lost, and were sold locally for 
net proceeds of $2,520.05. This amount was remitted to complainant. 
The remaining 336 cartons of peppers were sold to North American Pro- 
duce Distributors for $13.00 per carton and shipped to North Ameri- 
can’s customer in Montreal, Canada. 

5. The 336 cartons of peppers which were shipped to Canada were 
subjected to inspection by the Agriculture Department of Canada after 
arrival on April 3, 1978, at 10:45 a.m. along with an additional 249 car- 
tons of peppers which were included with the shipment of 336 cartons of 
peppers. The Canadian inspection covered a total of 585 cartons without 
making any distinction between the peppers which were subjected to in- 
spection. Such inspection revealed in relevant part as follows: 


SHIPPER: North American Produce 


MARKS ON PKGS.: Sin Sin Produce, Inc., Nogales, 
Arizona. Productos Mexicanos. Also volume. 


WHERE INSPECTED: In trailer and applicant’s 
warehouse. 

PRODUCT OR DECLARED VARIETY: Green pep- 
pers 


NO. AND KIND OF PKGS.: 585 crts. 1 1/9 bu. (App. 
C.) 

TEMPERATURE: PRODUCT (TOP): 5C; PRODUCT 
(BOTTOM): 4C; OUTSIDE: -4C; WAREHOUSE: 
10C. 

CONDITION OF VEHICLE, LOAD, PKGS. AND 
PACK: Clean, pallatized in unit of 42 no strapping. 
Crates in good order. Properly packed. 

CONDITION: 62% soft and shriveled. 2% decay. 


6. The Canadian receiver accounted to North American Produce Dis- 
tributors for the resale of the entire 585 cartons of peppers without dis- 
tinguishing the 336 cartons which originated with complainant. The net 
proceeds realized from the resale after deduction of proper expenses 
amounted to $1,930.24. 

7. An informal complaint was filed on June 19, 1978, which was with- 
in nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Although the Canadian inspection covered a total of 585 cartons, or 
249 cartons in addition to the ones with which we are concerned, the 
statement in the report as to the percentage of soft and shriveled pep- 
pers is indicative of the condition defects being well scattered through- 
out all cartons. This is indicated by the failure of the inspection to state 
any range of defects. It is evident from the temperatures and the length 
of time in transit that transportation services and conditions were nor- 
mal. We therefore conclude that the peppers were abnormally deterior- 
ated upon arrival in Canada, and were therefore not in suitable shipping 
condition when shipped. * 

Since as between complainant and respondent the subject peppers 
were shipped on consignment and were not the subject of an F.O.B. sale, 
the suitable shipping condition rule is not applicable as between the par- 
ties herein. However, the fact that respondent unloaded all of the pep- 
pers and subjected a substantial portion thereof to repacking prior to 
sale of such peppers locally in Arizona indicates that respondent was 
aware or should have been aware of the fact that the peppers were not in 
suitable shipping condition for shipment to Canada. Respondent was to 
act as complainant’s agent in handling the subject peppers on a consign- 
ment basis and had the obligation to act with reasonable care in dispos- 
ing of the peppers. We conclude that respondent was negligent in its 
handling of the peppers and should be liable to complainant for the 
reasonable damages flowing from such negligence. See Wright v. Ever- 
ett, 197 Va. 608, 90 S.E. 2d 885 (1956); Rayden Engineering Corp. v. 
Church, 337 Mass. 652, 151 N.E. 2d 57 (1957); and 7 U.S.C. 499b (4) & 
499e. 

If respondent had not caused the peppers to be shipped to Canada and 
had instead sold them locally as it did the remainder of complainant’s 
peppers, then it is reasonable to assume that the 336 cartons of peppers 
which were shipped to Canada would have brought returns similar to 
those which were realized from the sale of the 381 cartons of peppers 
which were reworked and sold locally. The 381 cartons of peppers which 
were sold in Arizona brought net proceeds of $6.61 per carton. Applying 
this amount to the 336 cartons which were sent to Canada, we find that 
such peppers should have brought $2,220.96. It is concluded that due to 


1. The regulations (7 CFR 46.43(i) & (j)) provide in relevant part that 
“F.O.B.’. .. means that the produce quoted or sold is to be placed free on board the boat, 
car, or other agency of the through land transportation at shipping point in suitable 
shipping condition...” “ ‘Suitable shipping condition’, in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties. . .” 
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respondent’s negligence, complainant was deprived of net proceeds on 
the 336 cartons of peppers sent to Canada in the amount of $2,220.96, 
and that such sum should be paid by respondent to complainant. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 
At the hearing complainant stipulated that it was waiving any claim 
relative to the 381 cartons of peppers which were sold in Arizona. Com- 
plainant did not file a claim for fees and expenses. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $2,220.96, with interest thereon 
at the rate of 8 percent per annum from May 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,903) 


ALEX BORDGES Co., v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. 2-5430. Decided June 5, 1980. 


Acceptance of check—Accord and Satisfaction—Dismissal 


Where complainant accepted respondent’s check in full payment, an accord and satisfac- 
tion has been established, therefore the complaint is dismissed. Complainant shall 
pay respondent reparation for fees and expenses. 


George S. Whitten, Presiding Officer. 
John R. Lamoreaux, Salinas, Calif., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,368.00 in connection with the 
shipment of a lot of bell peppers in interstate and foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to complain- 
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ant. Complainant requested an oral hearing. 
An oral hearing was held in Monterey, California, on January 15, 
1980. Both parties were represented by counsel at the hearing. One wit- 
ness testified on behalf of each party. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Alex J. Bordges, doing business as 
Alex Bordges Co., whose address is 801 Padre Drive, Salinas, California. 

2. Respondent, North American Produce Distributors, Inc., is a cor- 
poration whose address is P.O. Box 175, Salinas, California. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 

3. On or about March 29, 1978, complainant sold and shipped to re- 
spondent 336 crates of bell peppers at $13.00 per crate, or a total price 
of $4,368.00 F.O.B., Nogales, Arizona. The peppers were shipped by 
complainant to respondent’s customer, La Maison De Fruits Et Legumes, 
Supra, Inc., in Montreal, Canada, by truck. 

4. Respondent’s customer accepted the 336 crates of bell peppers 
upon arrival at destination in Montreal, Canada, and such peppers were 
subjected to inspection by the Canadian Department of Agriculture 
along with 249 other crates of green peppers with the following results 
in relevant part: 


DATE: April 3,1978; HOUR: 10:45 


MARKS ON PKGS.: Sin Sin dais Inc., Nogales, 
Arizona. Productos Mexicanos. Also volume. 


WHERE INSPECTED: In trailer and applicant’s 
warehouse. 

PRODUCT OR DECLARED VARIETY: Green pep- 
pers 

NO. AND KIND OF PKGS: 585 certs. 1 1/9 bu. (App. 
C.) 

TEMPERATURE: PRODUCT (TOP) 5C; PRODUCT 
(BOTTOM): 4C; OUTSIDE: —4C; WAREHOUSE: 10C 
CONDITION OF VEHICLE, LOAD, PKGS. AND 
PACK: Clean, pallatized in unit of 42 no strapping. 
Crates in good order. Properly packed. 

CONDITION: 62% soft and shriveled. 2% decay. 


5. Respondent’s receiver in Canada rendered an accounting on April 
20, 1978, showing gross proceeds for the 585 peppers as $4,601.00, with 
172 of the cartons of peppers being dumped as a result of a loss or re- 
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packing, freight at $3.00 per carton in the amount of $1,755.00, a han- 
dling fee of 12.5% or $575.13, for net Canadian proceeds of $2,270.87, 
or $1,930.24 American funds. 

6. On May 3, 1978, respondent remitted to complainant a check in the 
amount of $10,554.54, which statéd in the upper left hand corner: “By 
endorsement this check when paid is accepted in full payment of the fol- 
lowing account, Our: 20,101 & 20,094, Your: A-7746 & A-7741.” The 
585 peppers (which included the 336 peppers in question) were a part of 
a shipment of mixed vegetables by complainant to respondent’s custom- 
er which were covered by invoice A-7741. Complainant and respondent 
were engaged in a dispute concerning the peppers at the time complain- 
ant received respondent’s check. Complainant negotiated the check on 
May 4, 1978. 

7. An informal complaint was filed on October 20, 1978, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Respondent has pleaded accord and satisfaction as a defense to com- 
plainant’s action in this proceeding. All the elements of an accord and 
satisfaction are present in this case and we conclude therefore that there 
was an accord and satisfaction as between complainant and respondent. 
See Kaplan’s Fruit & Produce Co., Inc. v. Michael J. Navilio, 33 A.D. 


1649 (1974). However, we think it is pertinent to note that the Canadian 
inspection of the 585 peppers (which included the 336 peppers in dis- 
pute) showed that temperatures were good and that transportation time 
was not excessive and, in addition, stated that the 585 peppers were 
62% soft and shriveled. The fact that no range of condition defects was 
stated is indicative of the condition being well scattered throughout the 
peppers. We therefore would have to conclude that the peppers were not 
in suitable shipping condition when shipped by complainant and under 
the normal method of computing damages complainant would have re- 
covered nothing by this action even had we not found an accord and 
satisfaction. The complaint should be dismissed. 

The Act (7 U.S.C. 499g (a) ) provides that “The Secretary shall order 
any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation or additional reparation, 
reasonable fees and expenses incurred in connection with [the] hearing.” 
In accordance with the applicable provisions of the Rules of Practice (7 
CFR 47.19 (d) ) respondent submitted a timely claim for fees and ex- 
penses. Complainant objected to the claim for fees and expenses on the 
ground that local counsel was available to represent respondent in the 
trial of the case and it was unreasonable and unjustifiable to have re- 
spondent’s counsel come all the way from Chicago to present evidence in 
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what was essentially a simple proceeding. There are at least two reasons 
why we cannot agree with this contention of complainant’s counsel. 
First, respondent’s counsel is experienced in the trial of PACA matters, 
and we think it is reasonable for respondent to desire to retain experi- 
enced counsel. Second, respondent’s counsel from the outset waived re- 
spondent’s right to oral hearing and consented to the case being heard 
under the shortened procedure. Complainant’s counsel insisted that the 
matter should be heard orally. 

Respondent claimed total fees and expenses in the amount of 
$1,511.85 which we find to be reasonable under the circumstances of 
this case. Reparation should be awarded to respondent in such amount. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation for fees and expenses incurred in connection 
with the oral hearing, $1,511.85, with interest thereon at the rate of 8 
percent per annum, from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,904) 


JOE J. STEPHEN v. FARWEST FRUIT FACTORS, INC., WESTERN PACKERS, 
INC. and NORTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5476. Decided June 5, 1980. 


Contract, no evidence as to—Dismissal as to two respondents—Default as 
to one respondent 


Where there is no evidence as to a contractual relationship between respondent Northwest 
Fruit Sales, Inc., and complainant, the complaint against Northwest is dismissed. 


Insufficient evidence—Dismissal 


Although respondent Western Packers, Inc. did not reply to the allegations, there was no 
evidence to show that respondent had received the subject apples, also respondent 
was not licensed under the act at the time of the transactions involved herein. There- 
fore, the complaint against respondent Western Packers, Inc. is dismissed. 


Failure to file answer—Failure to pay—Reparation awarded 
Where respondent Farwest Fruit Factors, Inc. failed to file an answer to the complaint, and 


an investigation of respondent’s records shows an amount of $12,898.90 remaining 
due to complainant, respondent is liable to complainant such amount with interest. 
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George S. Whitten, Presiding Officer. 
Joe J. Stephen, Nyssa, Oreg., for complainant. 
Richard B. Price, Omak, Wash., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents in the amount of $12,898.90, in connection with the 
consignment to respondents, for subsequent sale in interstate commerce 
for complainant’s account, of various lots of apples. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
each of the respondents. Respondent Northwest Fruit Sales, Inc., filed 
an answer to the complaint denying liability to the complainant. Re- 
spondent Farwest Fruit Factors, Inc., and respondent Western Packers, 
Inc., failed to file an answer. 

Although the amount claimed as damages exceeds $3,000, none of the 
parties requested an oral hearing, and the shortened procedure provided 


in section 47.20 of the Rules of Practice (7 CFR 47.20) is therefore ap- 
plicable. Pursuant to such procedure the parties were given opportunity 
to file further evidence in the form of verified statements. Complainant 
filed an opening statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe J. Stephen, is an individual whose address is 
Route 2, P.O. Box 347, Nyssa, Oregon. 

2. Respondent, Farwest Fruit Factors, Inc., is a corporation whose ad- 
dress is P.O. Box 636, Payette, Idaho. At the time of transactions in- 
volved herein this respondent was licensed under the Act. 

3. Respondent, Western Packers, Inc., is a corporation whose address 
is P.O. Box 639, Payette, Idaho. 

4. Respondent, Northwest Fruit Sales, Inc., is a corporation whose ad- 
dress is P.O. Box 257, Monitor, Washington. At the time of the transac- 
tions involved herein this respondent was licensed under the Act. 

5. Between October 4, and November 7, 1977, complainant consigned 
and delivered to respondent Far West Fruit Factors, Inc., 20 truckloads 
of apples to be sold for complainant’s account. It was contemplated that 
such commodities would be subsequently sold in interstate commerce. 

6. There is now due in owing from respondent Far West Fruit Factors, 
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Inc., to complainant, the sum of $12,898.90, as net proceeds from the re- 
sale of the apples. 

7. An informal complaint was filed against respondents on April 21, 
1978, which was within nine months after causes of action alleged here- 
in accrued. 


CONCLUSION 


Complainant alleged in its formal complaint, consignment and de- 
livery of the subject apples to all three respondents. However, respond- 
ent Northwest Fruit Sales, Inc., denied receiving the commodities from 
complainant and alleged that such commodities were received by it from 
respondent Farwest Fruit Factors, Inc., for sale on their behalf. Com- 
plainant did not respond to these allegations. In addition there is 
nothing in the Department’s report of investigation which would negate 
these contentions of respondent Northwest Fruit Sales, Inc. Accordingly 
we are unable to find any contractual relationship between complainant 
and respondent Northwest Fruit Sales, Inc., and the complaint against 
such respondent should be dismissed. In addition, although respondent 
Western Packers, Inc., did not file an answer to the complaint there is 
insufficient evidence in the record to indicate that the apples were re- 
ceived by such corporation. In addition there is insufficient evidence in 
the record to show that this respondent was licensed or operating subject 
to license under the Act at the time of the transactions involved herein. 
The complaint against Respondent Western Packers, Inc., should also be 
dismissed. 

Complainant has alleged consignment and delivery of the subject com- 
modities to Far West Fruit Factors, Inc., and such respondent has failed 
to reply to these allegations. In addition the Department investigated 
the records of this respondent and of respondent Northwest Fruit Sales, 
Inc., and issued a report of investigation with exhibits attached showing 
the amount of $12,898.90 remaining due to complainant for the apples 
from respondent Far West Fruit Factors, Inc. No response was made by 
respondent Far West Fruit Factors, Inc., to the Department’s report of 
investigation. Accordingly, we find that there is due from respondent 
Far West Fruit Factors, Inc., to complainant, the sum of $12,898.90. 
The failure of this respondent to pay complainant such amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 

The Department’s investigator found that there was some invoices of 
respondent Northwest Fruit Sales, Inc., which had not been paid by such 
respondent’s customers. The investigator concluded that complainant 
would be due such amounts from Northwest Fruit Sales, Inc. if and when 
such amounts were collected. There is nothing in the record to indicate 
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that such amounts have been collected nor is there any indication in the 
record that failure to collect such amounts was in any way due to negli- 
gence on the part of Northwest Fruit Sales, Inc. 


ORDER 


The complaint against respondent Northwest Fruit Sales, Inc., is dis- 
missed. 

The complaint against respondent Western Packers, Inc., is dismissed. 

Within thirty (30) days from the date of this order, respondent Far- 
west Fruit Factors, Inc., shall pay to complainant, as reparation, 
$12,898.90, with interest thereon at the rate of 8% per annum from De- 
cember 1, 1977, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,905) 


JERRY A. BRANDEL d/b/a JERRY BRANDEL FARM v. THE PIE-O-PAC, 
INC. PACA Docket No. 2-5492. Decided June 16, 1980. 


Failure to prove breach of contract 


Where respondent failed to prove a breach of contract by complainant, respondent is liable 
to complainant for the full invoice amount. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Karl Schelly, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodity Act, 1930, as amended, (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,188.54 against respondent in connection with a 
transaction in interstate commerce involving a truck shipment of pick- 
ling cucumbers from the State of Michigan to Chicago, Illinois. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
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spondent, who filed an answer thereto denying liability for the amount 
claimed. 

The amount claimed in the formal complaint is less than $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the evidence 
in the case, as is the Department’s report of investigation. The parties 
were given an opportunity to submit additional evidence in the form of 
sworn statements and to file briefs. However, neither party submitted 
additional evidence or briefs. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is Rural Route 1, Hart, 
Michigan. 

2. Respondent is a corporation whose address is 4647 West Armitage 
Avenue, Chicago, Illinois. At the time of the transaction alleged herein, 
respondent was licensed under the Act. 

3. On about March 20, 1978, complainant and respondent entered 
into a contract of sale for 10,000 to 12,000 bushels of fresh green pick- 
ling cucumbers for summer delivery. This sale was negotiated by a Mr. 
James Manning, a broker with the firm of W. E. Riley and Son in Green 
Bay, Wisconsin. The pickles were to be of various sizes and grades at dif- 
ferent prices, f.o.b. Hart, Michigan — quantities of each not clearly 
specified. The oral contract also provided for a five cent per bushel bin 
rental if these were furnished by the complainant. 

4, On about August 21, 1978, complainant shipped from a Michigan 
loading point one truck load of cucumbers, as agreed in the oral contract, 
in a truck supplied by a firm known as Fenton Bros. Trucking in Mears, 
Michigan. This truck reached its destination and was accepted by re- 
spondent in the State of Illinois at an unknown time and date. 

5. At an unknown time and date, respondent’s agents contacted the 
broker, Mr. Manning, complained about the unsatisfactory condition of 
the product, and advised that they were taking a 50% deduction on this 
lot. 

6. At an unknown time and date, complainant invoiced respondent in 
the amount of $2,377.08, the full amount due under the contract. At an 
unknown time and date, respondent remitted to complainant one-half of 
this amount; viz.: $1,188.54. 

7. On April 23, 1979, complainant filed an informal complaint with 
the Department to initiate this proceeding. This was within nine months 
of the accrual of its alleged cause of action. On August 7, 1978, com- 
plainant filed a formal complaint alleging a balance due on its invoice of 
$1,188.54. 
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CONCLUSIONS 


It is not clear exactly how the shipment was to be broken down be- 
tween different grades and sizes. Apparently, the parties were thinking 
in terms of one truck load to be made.up, more or less, at the shipper’s 
discretion. It seems that respondent’s only problem was that the product 
was not as fresh as it should have been. The 50% deduction it took was 
apparently an arbitrary one. (Also, respondent seems to have been un- 
happy about an earlier shipment, and this deduction may reflect its dis- 
satisfaction with two, rather than one truck load of cucumbers.) How- 
ever, the deduction is not supported by the record. Having accepted the 
cucumbers respondent is liable for the full invoice amount unless it can 
prove a breach of the contract of sale. See Uniform Commercial Code 
§ 2-607, paragraph 4. Respondent has made no attempt to do this. It 
has not produced an inspection report or dump certificate to establish ar- 
rival condition; nor has it made any showing that transportation was 
normal. 

Since respondent has failed entirely to establish any defense, it is lia- 
ble for the full invoice amount. Its failure to pay the invoice in full was a 
violation of section 2 of the Act for which reparation should be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the sum of $1,188.54, with interest at the 
rate of 8% per annum from October 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,906) 


LOUIE PRODUCE COMPANY v. AQUA AGRA. PACA Docket No. 
2-5474. Decided June 16, 1980. 


Failure to pay full purchase price 


Where respondent failed to pay full purchase price of the mixed vegetables, respondent is 
liable to complainant the balance thereof with interest. 


George S. Whitten, Presiding Officer. 
Louie Produce Company, Los Angeles, Calif., for complainant. 
Aqua-Agra, Longwood, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,000, in connection with the ship- 
ment in interstate commerce of 4 lots of mixed vegetables. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, in part, denying 
liability to complainant. 

Since the amount of damages claimed in the complaint does not exceed 
$3,000, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Under this procedure, 
the verified pleadings of the parties are considered a part of the evidence 
in the case as is the Department’s report of investigation. Pursuant to 
such procedure respondent filed an answering statement. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Louie Produce Company, is a corporation whose ad- 
dress is 976 South San Julian Street, Los Angeles, California. 

2. Respondent, Aqua Agra, is a corporation whose address is 100 
Highline Drive, Longwood, Florida. At the time of the transactions in- 
volved herein respondent was operating subject to license under the Act. 

3. Between April 24, and May 12, 1978, complainant sold and 
shipped to respondent by air, four lots of mixed Chinese vegetables at 
prices totaling $10,400, f.o.b., Los Angeles. 

4. Respondent accepted the four lots of mixed vegetables on arrival 
and has paid complainant $7,400, leaving a balance due of $3,000. In ad- 
dition, respondent forwarded a check in the amount of $428.38 along 
with its answer to the Department. Since it was not clear that respond- 
ent was offering such check without prejudice to the rights of complain- 
ant such check was not forwarded to complainant. 

5. An informal complaint was filed on October 2, 1978, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s only defense to complainant’s action herein is that there 
were problems with two of the shipments which it received from com- 
plainant and that at time of receipt of each shipment complainant’s Mr. 
Young was advised that a minimum of 35% of these shipments were in 
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an advanced state of deterioration. Respondent states that it was in- 
formed that it would receive a credit for the bad portion of the ship- 
ments, and that it never received such credits. Respondent did not fur- 
nish any evidence as to what portion of the shipments were in a state of 
deterioration or of the extent of the credits agreed upon. Complainant 
pointed out in its brief that its first invoice to respondent, attached as an 
exhibit to the report of investigation, allowed respondent a credit for 63 
Peas in the amount of $315.00. This credit was taken into account in 
complainant’s computation of the amount currently due from respond- 
ent. We conclude that respondent owes complainant the balance of the 
purchase price of the mixed vegetables or $3,000.00. Respondent's fail- 
ure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,000.00, with interest 
thereon at the rate of 8% per annum from June 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,907) 


ERNEST VOISINE v. ACADIAN ACRES, INC. PACA Docket No. 
2-5500. Decided June 20, 1980. 


Breach of contract, failure to prove—Accord and satisfaction, 
failure to establish—Failure to pay full purchase price 


Where respondent received and accepted the potatoes, failed to prove a breach of contract 
by complainant, and failed to prove its allegation of accord and satisfaction, re- 
spondent is liable to complainant the full purchase price less monies received. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
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against respondent in the amount of $1,575, in connection with the ship- 
ment in interstate and foreign commerce of two truckloads of potatoes. 
Complainant later reduced the amount which he claims to $1,365.50. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Since the amount involved herein is less than $3,000, the issues were 
submitted in accordance with the shortened method of procedure pro- 
vided for in section 47.20 of the Rules of Practice (7 CFR 47.20). Pur- 
suant to such procedure, the parties were given the opportunity to sub- 
mit additional evidence in the form of verified statements. Complainant 
filed an opening statement. Respondent filed an answering statement, 
and complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Ernest Voisine, whose address is 
P.O. Box 300, Soldier Pond, Maine. 

2. Respondent, Acadian Acres, Inc., is a corporation whose address is 
53 East Main Street, Fort Kent, Maine. At the time of the transactions 
involved herein respondent was licensed under the Act. 


3. On or about May 26, 1978, complainant sold and shipped from 
loading point in the state of Maine to respondent in New Jersey, for sub- 
sequent shipment to Puerto Rico, one truckload of Maine processing 
grade potatoes, containing 990 50 pound sacks, or 300 barrels at $3.50 
per barrel f.o.b., or a total price of $1,050, sacks to be supplied by re- 
spondent. Respondent accepted the truckload of potatoes and has paid 
complainant $502.50, leaving a balance due of $687.50. 

4, On May 31, 1978, complainant sold and shipped from loading point 
in the state of Maine to respondent in New Jersey for subsequent ship- 
ment to Puerto Rico one truckload of Maine processing grade potatoes, 
containing 970 50/pound sacks, or 293 barrels at $3.50 per barrel or a to- 
tal of $1,025.50 f.0.b., sacks to be supplied by respondent. Respondent 
accepted the potatoes on arrival and has paid complainant $487.50 leav- 
ing a balance due of $678. 

5. An informal complaint was filed on January 24, 1979, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent has admitted receipt and acceptance of the subject pota- 
toes but claims that they arrived in Puerto Rico in poor condition and 
that the amounts paid to complainant as set forth in the findings of fact 
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were accepted by complainant in full settlement and that such accept- 
ance constitutes an accord and satisfaction as between respondent and 
complainant. Respondent submitted copies of the checks issued to com- 
plainant as an exhibit to its answer. Nowhere on the face of the checks is 
there any statement that such checks were tendered or accepted in full 
settlement of any amounts due and owing from respondent to complain- 
ant. In addition, there is no indication in the record that any written 
communication was made by respondent to complainant along with the 
issuing of the checks, indicating that such checks were tendered in full 
settlement of any accounts. Respondent states that when complainant 
was given the checks there was a verbal statement by respondent’s presi- 
dent, Reynold Soucy, indicating that the checks were given in full settle- 
ment of the contested loads of potatoes. Complainant has denied that 
there was any mention of the checks being tendered in full settlement. 
We find that respondent has failed to prove its allegation of accord and 
satisfaction. 

As previously stated respondent accepted the subject potatoes, and 
therefore became liable to complainant for the full purchase price there- 
of less any damages resulting from any breach of contract on the part of 
complainant. Respondent has alleged that the potatoes arrived in Puerto 
Rico in poor condition, however, respondent has submitted no evidence 
other than its own testimony to this effect. We conclude that respondent 
has failed to prove a breach of contract on the part of complainant. Re- 
spondent is therefore liable to complainant for the full purchase price of 
the potatoes of $2,075.50, less the two payments of $502.50 and 
$487.50, or a balance of $1,085.50. In addition complainant has claimed 
that he is due $200 for sacks he used on the two shipments of potatoes 
for which respondent promised to reimburse complainant. Respondent 
has not effectively countered this claim and we conclude that respond- 
ent also owes complainant $200 for the sacks. (Complainant later 
changed his claims on the sacks to $140 for each truckload, however, 
this was due to confusion on complainant’s part owing to the fact that re- 
spondent’s customer in accounting to respondent for the subject pota- 
toes deducted $140 on each truckload for sacks, and respondent’s subse- 
quent accounting to complainant passed along such deduction. Of 
course, our award herein on the contract price for both truckloads makes 
such deduction irrelevant.) The total amount due complainant from re- 
spondent is $1,285.50. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $1,285.50, with interest thereon 
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at the rate of eight percent per annum from July 1, 1978, until paid. 
Copies of this order shall be served upon the parties. 


(No. 19,908) 


PERRY WILLINGHAM, d/b/a WILLINGHAM FARMS, RALPH EUBANKS, 
JOHN L. JOINER, JR. v. PATTERSON PRODUCE COMPANY, INC. and/or 
JOHN LOWE PRODUCE COMPANY, INC. PACA Docket No. 
2-4927. Decided June 24, 1980. 


Joint venture—Net proceeds, failure to remit—Reparation awarded 


Where although respondent Patterson failed to remit the proper amount due to complain- 
ant, both respondents, operating as a joint venture, are liable for the remaining sales 
proceeds due complainant. Respondents shall pay complainant additional reparation 
for fees and expenses. 


Diane Langton, Presiding Officer. 
Frank Twitty, Sr., Camilla, Ga., for complainants. 
Everett Q. Jones, Tampa, Fla., for respondent Patterson Produce Company, Inc. 
Sol Altman, Thomasville, Ga., for respondent John Lowe Produce Company, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $27,116.63. The transaction in 
question involves the shipment, or contemplation of shipment, of cab- 
bage, a perishable agricultural commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondents were served with a 
copy of the complaint. Respondents filed separate answers thereto, 
denying liability to the complainants and requesting an oral hearing. An 
oral hearing was held in Tallahassee, Florida on October 4, 1978, at 
which hearing complainants and respondent Lowe were represented by 
counsel. The oral hearing was continued in Tampa, Florida, on October 
10, 1978, at which hearing all parties were represented by counsel. 
Three witnesses testified at the hearing in Tallahassee, Florida; one for 
complainants, one for respondent Lowe and one for respondent Patter- 
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son. One witness testified at the hearing in Tampa, Florida; this witness 
testified for respondent Patterson. Timely briefs and claims for fees and 
expenses were filed by complainants and respondent Patterson. 
Respondent Lowe submitted a brief and claim for fees and expenses 
which were received almost two months subsequent to the filing dead- 
line. As a result, both the brief and claim were found unacceptable and 
returned. 


FINDINGS OF FACT 


1. Complainants consist of an individual, Perry Willingham, doing 
business as Willingham Farms, whose address is P.O. Box 694, St. 
Cloud, Florida 32769; J. L. Joiner, Jr., an individual, whose address is 
Route 1, Pelham, Georgia; and Ralph Eubanks, an individual, whose ad- 
dress is Route 1, Sale City, Georgia (hereinafter collectively referred to 
as “complainant”). The complainants were involved in a joint venture in- 
sofar as the transactions in dispute herein are concerned. 

2. Respondent, Patterson Produce Company, Inc., hereinafter re- 
ferred to as “respondent Patterson,” is a corporation whose address is 
P.O. Box 1405, Plant City, Florida 33566. At the time of the transac- 
tions in dispute, respondent Patterson was licensed under the Act. 

3. Respondent, John Lowe Produce Company Inc., hereinafter re- 
ferred to as “respondent Lowe,” is a corporation whose address is P:0. 
Box 12, Boston, Georgia 31626. At the time of the transaction in dis- 
pute, respondent Lowe was licensed under the Act. Ed Jackson, an indi- 
vidual, who owns and operates John Lowe Produce, represented re- 
spondent Lowe in the disputed transaction. 

4. In January 1977, respondent Patterson and respondent Lowe had 
an arrangement whereby they brokered produce together as a joint ven- 
ture. One of the commodities they so brokered was cabbage. Some of this 
produce was grown in Florida and marketed in interstate commerce. 
Since respondent Lowe was not licensed or bonded in Florida, the pro- 
duce had to be officially handled through respondent Patterson who was 
appropriately licensed and bonded in Florida. Respondent Lowe agreed 
to find growers who wanted their produce marketed, and respondent 
Patterson agreed to find the buyers. 

5. On or about the beginning of April 1977, in contemplation of ship- 
ment in interstate commerce, complainant and both respondents en- 
tered into a contract concerning a field of cabbage grown by complain- 
ant. It was mutually agreed that respondents were to market the field of 
cabbage for the complainant, and receive for their services a 10% sales 
commission on the gross proceeds. This agreement solidified into a bind- 
ing contract as follows: 
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Originally respondent Lowe found that the complainant 
wanted its cabbage marketed. 


Respondent Lowe told complainant that respondents could 
market it for complainant but it had to be marketed officially 
through respondent Patterson because Patterson was li- 
censed and bonded in Florida, to which proposition complain- 
ant agreed. 


About two weeks before harvest, at approximately the begin- 
ning of April, a meeting took place in complainant’s cabbage 
field. Those present were respondent Patterson, respondent 
Lowe, all of the individual complainants, and two potential 
buyers that respondent Patterson brought with him. At this 
meeting, the amount of commission due respondents for their 
marketing services was discussed as 10% of the sales pro- 
ceeds, to which all mutually agreed. 


6. During the period April 21, 1977, through June 6, 1977, complain- 
ant’s cabbage was loaded out of the field and sold by respondents for a 
total amount of $62,354.92. The mechanics of the contract arrangement 
occurred as follows: 


a. Respondent Patterson directed the cabbage buyers to send 
their trucks directly to complainant’s field to have the cab- 
bage loaded. 


Respondent Lowe, or more specifically, Ed Jackson or some- 
one under his direct supervision, directed the loading of the 
trucks. Respondent Lowe used respondent Patterson’s load- 
ing manifest forms to process the loads. 


Respondent Patterson would bill the buyers, collect the pro- 
ceeds and keep a general accounting of the proceeds. Re- 
spondent Patterson’s invoices reflected the cabbage as “Pur- 
chased from John Lowe Produce.” Respondent Patterson’s 
growers lot statements referenced the grower of the cabbage 
as being “John Lowe Produce.” 


Respondent Lowe directed respondent Patterson to make out 
the checks for payment of the cabbage to Willingham Farms. 


7. The aforestated arrangement flowed smoothly until respondent 
Patterson’s final accounting on the final ledger sheet. The outstanding 
sales proceeds were computed as being $62,354.92. From this amount, 
respondent Patterson deducted $27,116.63 which was noted as being 
“due Patterson for greens.” 
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8. On June 6, 1977, respondent Patterson made out check number 
7247, erroneously dated June 6, 1976, for $35,238.29 to Willingham 
Farms with a notation “For John Lowe Cabbage.” 

9. A formal complaint was filed by complainant on January 20, 1978, 
which was within 9 months after the cause of action, alleged herein, ac- 
crued. 


CONCLUSIONS 


It is clear from the evidence submitted that complainant entered into a 
contract with respondents, whereby complainant’s cabbage crop would 
be marketed by respondents for a 10% commission. Neither respondent 
alleged that complainant was guilty of non-performance of this contract 
in any way. Therefore, complainant is due the entire proceeds of sale 
minus the sales commission of 10% from one or both of the respondents. 
The crux of the dispute centers around the following issue. Is respondent 
Lowe or respondent Patterson, or are both respondents liable to com- 
plainant for the remaining sales proceeds claimed to be due? 

Respondent Lowe, in its answer, originally claimed it had no knowl- 
edge of any agreement with complainant. However, as the case unfolded, 
it became evident that respondent Lowe was involved in some manner in 
the agreement with complainant and respondent Patterson. Respondent 
Lowe then took the position that its only role in such an agreement was 
as an agent of respondent Patterson, and therefore, it should not be held 
accountable for respondent Patterson’s non-payment of the sales pro- 
ceeds to complainant. 

In response to this position, respondent Patterson stated that it had a 
“joint deal” with respondent Lowe, whereby respondent Patterson would 
broker cabbage and other produce found by respondent Lowe from var- 
ious growers and, as a result, respondent Patterson’s only monetary lia- 
bility was to respondent Lowe. Respondent Patterson defended the pro- 
priety of its set-off in the last accounting by stating the set-off repre- 
sented money respondent Lowe owed respondent Patterson for a pre- 
vious “greens” transaction. 

While respondent Patterson’s accounting may have been accurate, as 
it concerns the monetary liabilities between respondent Patterson and 
respondent Lowe, the accounting with which this case is concerned is 
that which reflects the money owed complainant. Furthermore, accord- 
ing to the record, the internal dispute between respondent Patterson and 
respondent Lowe concerning the previous “greens” transaction is being 
dealt with in PACA Docket No. 2-5288, entitled Patterson Produce, Co., 
v. John Lowe Produce Co., Inc. 

According to the record, this tribunal finds that respondent Patterson 
and respondent Lowe’s business relationship, as it concerns the cabbage 
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sales in dispute, could neither be termed an agent/principal or a 
buyer/seller arrangement; rather respondent Patterson and respondent 
Lowe’s actions constituted a joint adventure, or as it is often referred to, 
a joint venture. 

The regulations of the Perishable Agricultural Commodities Act de- 
fine a “Joint account transaction” at 7 CFR 46.2 (5) as, “ ... a produce 
transaction in commerce in which two or more persons participate under 
a limited joint venture arrangement whereby they agree to share in a 
prescribed manner the costs, profits, or losses resulting from such trans- 
action.” According to the court in Modern Air Conditioning, Inc., v. Cin- 
derella Homes, Inc. 596 P. 2d 816 (1979), among the “acts or conduct 
which are indicative of a joint venture, but no single one of which is con- 
trolling in the determination, are: (1) the joint ownership and control of 
property; (2) the sharing of expenses, profits and losses, and having and 
exercising some voice in determining the division of net earnings; (3) 
community of control over and active participation in management and 
direction of the business enterprise; (4) the intention of the parties, ex- 
press or implied; and (5) the fixing of salaries by joint agreement. See 
also Chalmers v. Eaton Corp. 419 N.Y.S. 217 (1979). 

Respondent Lowe’s participation in this joint venture included finding 
the growers who needed their produce marketed, supervising the load- 
ing of the produce on the buyer’s trucks in the field, and directing re- 
spondent Patterson to whom the checks should be written subsequent to 
the final accounting. Respondent Patterson’s responsibilities included 
finding buyers for the produce, giving the buyers directions to the pro- 
duce field for pick-up, billing the buyers for the produce, and tabulating 
the final accounting, including making out the checks dispensing the 
final sales proceeds. Both respondents’ actions and conduct reflect that 
of a joint venture. 

In C. H. Robinson v. Sierra Packing Co., 24 A.D. 712 (1965), it was 
concluded that a joint venture is a form of partnership, to which apply 
the rules of partnership, wherein each of the joint venturers has the 
power to bind the others, and to subject them to liability to third persons 
in matters which are within the scope of the joint venture. See also O. P. 
Hesser v. Hoffman Banana Company, 4 A.D. 588, 592; Robertson v. 
Lyons, 553 S8.W. 2d 754 (1977); Paragon Bldg. Corp. v. Bankers Trust 
Co., 567 P. 2d 1216 (1977); James W. Thomas Const. Co., Inc. v. City of 
Madison, 255 N.W. 2d 551 (1977). As was concluded in Conner v. El 
Paso Natural Gas Co., 599 P. 2d 247, 249 (1979), where a joint venture 
exists, an agency is also found to exist; “. .. each of the parties is the 
agent of the others and each is likewise a principal of the others so that 
the act of one is the act of all.” See also Bachewicz v. American Nat. 
Bank & Trust Co. of Chicago 393 N.E. 2d 652, 75 Ill. App. 3d 252 (1979). 





PERRY WILLINGHAM 771 
Cite as 39 A.D. 766 


When respondent Lowe entered into the agreement with complainant, 
whereby respondents would sell the cabbage found in complainant’s 
field, respondent Lowe, by its actions, bound respondent Patterson to 
this agreement. 

Complainant has fulfilled its burden of proof to show that respondent 
Lowe had the authority to enter into a binding contract on behalf of the 
joint venture. Not only did respondent Lowe have the authority to bind 
both itself and respondent Patterson to complainant without respondent 
Patterson’s actual presence or specific verbal assent, but respondent Pat- 
terson, itself, met with all the parties concerned, in complainant’s cab- 
bage field prior to the harvesting of the cabbage. At that time, the spe- 
cific terms of the contract were referenced, and respondent Patterson 
brought with him prospective buyers to look at the crop. These actions 
document that respondent Patterson had specific knowledge of this con- 
tract; that he consented to his participation in the contract; and that he, 
in fact, knew complainant had grown the cabbage. Even though respond- 
ent Patterson submitted business records into evidence that listed re- 
spondent Lowe as the grower or owner of the cabbage (See Findings of 
Fact No. 6 and 8), the record is clear that respondent Patterson knew 
that respondent Lowe was not the grower of the cabbage and, in addi- 
tion, that respondent Lowe did not hold the title to this cabbage. 

Generally, when a relationship has been shown to be a joint venture, 
the injured third party may hold either or both of the joint venturers lia- 
ble for the amount due upon the contract. See C. H. Robinson, Inc., v. 
Sierra Packing Co., Inc., 24 A.D. 712 (1965) and R. J. Head v. Leon Bros. 
Inc., Sec. Dec. 1842, PACA Docket No. 2746. The evidence in the case at 
hand, reveals, that respondent Patterson was responsible for billing the 
buyers, collecting the sales proceeds, keeping an accounting, and making 
out the final check due the grower. The evidence also reveals that Patter- 
son, in fact, collected the entire sales proceeds from the buyers, but 
failed to remit the proper amount due complainant. As respondents Pat- 
terson and Lowe have been found to have been operating as a joint ven- 
ture, Patterson’s act of withholding monies due complainant must also 
be considered an act of Lowe’s. Therefore, we find respondents jointly 
and severally liable for the remaining sales proceeds due complainant 
from the sale of complainant’s cabbage to the total amount of 
$27,116.63. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (d) ), complainant filed a timely claim for 
an award of its fees and expenses incurred in connection with the oral 
hearing in the amount of $1,241.50; which amount has been found to be 
reasonable. As complainant has prevailed in this dispute, complainant is 
therefore entitled recoupment of these fees and expenses. 
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ORDER 


Within thirty days (30) from the date of this order, respondents shall 
pay to complainant, as reparation, $27,116.63 with interest thereon at 
the rate of 8 percent per annum from July 1, 1977, until paid. 

Respondents shall also pay to complainant, as additional reparation 
for fees and expenses incurred in connection with the oral hearing, the 
sum of $1,241.50, with interest thereon at the rate of 8 percent per an- 
num from the date of this order, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,909) 


RAY BRYANT v. POPULAR FRUIT & PRODUCE, INC. PACA Docket No. 
2-5449. Decided May 22, 1980. 


Proceeding continued until resolution of bankruptcy petition 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks to recover reparation in 
the amount of $4,711.95, which was alleged to be the unpaid balance of 
the purchase price of one truckload of cantaloupes sold and delivered to 
respondent. 

Complainant, Ray Bryant, is an individual doing business as Ray Bry- 
ant Packing Co., whose address is Box 447, Mendota, California 93640. 
Respondent, Popular Fruit & Produce, Inc., is a corporation whose ad- 
dress is 138-141 New York City Terminal Market, Bronx, New York 
10474. Respondent was licensed under the Act at the time of the trans- 
action involved herein. 

A copy of the formal complaint and a copy of the report of investiga- 
tion prepared by the Department was served upon respondent on June 8, 
1979. A copy of the report of investigation was served upon complainant 
on June 11, 1979. On June 26, 1979, respondent filed an answer deny- 
ing liability to complainant. Neither party requested an oral hearing and 
therefore the shortened method of procedure provided in the Rules of 
Practice (7 CFR 47.1 et seq.) was followed. Neither party filed evidence 
pursuant to this procedure and neither party filed a brief. 

Subsequent to the proceeding becoming ready for order, the Depart- 





MAGIC VALLEY PRODUCE, INC. 7173 
Cite as 39 A.D. 773 


ment received notice that, on December 13, 1979, an involuntary peti- 
tion in bankruptcy (Docket No. 79 BKCY 10307, United States Bank- 
ruptcy Court, Southern District of New York) had been filed against the 
respondent. A discharge in the bankruptcy proceeding would be a re- 
lease of the claim before the Department. Under such circumstances, 
this reparation proceeding is hereby continued until the Department re- 
ceives proper notification as to the resolution of the bankruptcy petition. 
Copies of this order shall be served upon the parties. 


(No. 19,910) 


MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INC. PACA Docket No. 2-5464. Decided June 24, 
1980. 


Petition for rehearing, reargument and reconsideration—Dismissed 


Respondent has stated no reason which would justify granting reconsideration therefore, 
the petition is dismissed. The Stay Order of April 28, 1980, is vacated, and the 
Order of March 31, 1980, is reinstated, except that the reparation awarded shall be 
paid within 30 days from the date of this order. 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Russell C. Green, Chicago, IIl., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION AND 
DENIAL OF PETITION FOR REHEARING AND REARGUMENT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued March 31, 1980 awarding reparation to complainant against re- 
spondent in the amount of $1,420.05 plus interest at the rate of 8 per- 
cent per annum from August 1, 1978 until paid. On April 28, 1980, this 
Order was stayed inasmuch as, on April 10, 1980, the respondent had 
filed a petition for rehearing, reargument and reconsideration. 

The main point raised by respondent, in support of its petition, con- 
cerns the lack of weight given to the sworn statement it submitted in 
support of its claim for offset based on an alleged loss that it claimed it 
suffered as a consequence of the subject transaction. The only evidence 
it offered in support of this allegation was the sworn statement. This 
statement was not considered sufficient evidence for the award of dam- 
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ages. See, Leo Young, Inc. v. J. Schlanger & Sons, 16 Agric. Dec. 716, 

719 (1957). Respondent’s petition offers nothing to cause a change in 

this finding. 

The case was decided after careful consideration of the evidence and 
the briefs furnished by the parties. The record has been reviewed in the 
light of the points raised by respondent in its petition and, in our opin- 
ion, the Order of March 31, 1980, is amply supported by the evidence 
and the law applicable thereto. As indicated above, respondent has 
stated no reason which would justify our granting reconsideration and 
its petition is, therefore, dismissed. The Stay Order of April 28, 1980, is 
vacated. The Order of March 31, 1980, is reinstated, except that the 
reparation awarded shall be paid within 30 days from the date of this 
order. 

Copies of this order shall be served upon the parties. 


(No. 19,911) 


LouIS CARIC & SONS v. BEN GATZ CO. PACA Docket No. 
2-4712. Decided May 14, 1980. 


Petition for reconsideration—Dismissed 


Respondent’s contentions in its petition are without merit, therefore the petition is dis- 
missed. The order of November 8, 1979, is reinstated, except that the reparation 
awarded shall be paid within 30 days from the date of this order. 


George S. Whitten, Presiding Officer. 
Louis Caric & Sons, Delano, Calif., for complainant. 
Western Growers Association, Newport Beach, Calif., for respondent. 


Decision by Daniel Marcus, General Counsel. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on November 8, 1979, awarding reparation to complainant against 
respondent. On December 3, 1979, respondent requested an extension of 
time until January 15, 1980, to file a petition for reconsideration. On 
December 10, 1979, respondent’s request was granted and the order of 
November 8, 1979, was stayed pending the issuance of a further order. 
On January 17, 1980, pursuant to a timely request from respondent, an 
extension of time was granted to respondent in which to file his petition 
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for reconsideration, until January 22, 1980. Respondent filed his 
petition within the time allowed, and such petition was not served on 
complainant. 

This case was decided after careful consideration of the evidence and 
the briefs furnished by the parties. Respondent’s petition raises no con- 
tentions or issues which were not raised and fully considered in the order 
of November 8, 1979. We have reconsidered such order and find that re- 
spondent’s contentions are without merit and that the order is supported 
by the evidence and by the law applicable thereto. Accordingly, respond- 
ent’s petition should be and hereby is dismissed, and the order of Novem- 
ber 8, 1979, is hereby reinstated. The reparation awarded to complain- 
ant in that order shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 19,912) 


LaMANTIA-CULLUM-COLLIER & Co., INC. v. A.J. TEBBE & SONS 
COMPANY. PACA Docket No. 2-5357. Decided May 6, 1980. 


Petition untimely filed—Dismissed 


Respondent’s petition was not timely filed and is therefore dismissed. The March 4, 1980, 
Decision and Order is reinstated, except that the reparation awarded shall be paid 
within 30 days from the date of this order. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a decision and 
order was issued on March 4, 1980, directing respondent to pay to com- 
plainant the sum of $1,263.50 with interest, as reparation. The order 
was served upon respondent on March 7, 1980. 

On April 1, 1980, respondent filed a petition for reconsideration with 
respect to $800.00 of the reparation awarded in the March 4 order, 
thereby automatically setting aside such order. See 7 CFR 47.24 (a). 
However, section 47.24 (a) of the Rules of Practice (7 CFR 47.24 (a) ) 
states that such petition shall be “filed with the Division within 10 days 
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after the date of service of the order.” Therefore, in order for respond- 
ent’s petition to receive consideration, it should have been filed before 
March 17, 1980. As it was not filed until April 1, 1980, it is not timely 
and must be dismissed. 

The March 4, 1980, decision and order is hereby reinstated, and the 
reparation found due therein shall be paid within 30 days from the date 
of this order. 

Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
ORDER OF DISMISSAL 
(No. 19,913) 


LAKE BROTHERS, INC. v. P. J. TAGGARES CO. PACA Docket No. 
2-5300. Order issued May 14, 1980. Settlement between 
parties. 


ORDER OF DISMISSAL 
(No. 19,914) 


FRED C. EBEL & Co., INC. v. LOUIE JOSEPH GATTUSO d/b/a LOUIE J. 
GATTUSO. PACA Docket No. 2-5561. Order issued June 10, 
1980. Settlement between parties. 


ORDER OF DISMISSAL 
(No. 19,915) 


HARVEY KAISER, INC. v. VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLORIDA, INC. PACA Docket No. 2-5493. Order issued June 
20, 1980. Settlement between parties. 
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DISMISSAL ORDER 
(No. 19,916) 


SEQUOIA ORANGE Co., INC. v. GILBERT DISTRIBUTING, INC. PACA 
Docket No. 2-5491. Order issued June 24, 1980. Settlement be- 
tween parties. 


ORDER OF DISMISSAL 


(No. 19,917) 


COMMODITY MARKETING COMPANY v. THREE D SALES, INC. PACA 
Docket No. 2-5456. Order issued June 24, 1980. Settlement be- 
tween parties. 


STAY ORDER 
(No. 19,918) 


GENBROKER CORPORATION t/a GENERAL BROKERAGE CO. v. FORT 
LAUDERDALE PRODUCE, INC. PACA Docket No. 
2-5534. Order issued May 20, 1980. Pending consideration of 
Petition to Rehear, Reargue and Reconsider. 


STAY ORDER 
(No. 19,919) 


WESTSIDE PRODUCE Co. v. E. L. KEMPF & SON, INC. PACA Docket 
No. 2-4866. Order issued June 20, 1980. Pending issuance of 
further order. 


REPARATION AWARDED—DEFAULT ORDERS 
(No. 19,920) 


SENINI ARIZONA, INC. v. SAM _ S. VICARI d/b/a _ VICARIS 
PRODUCE. PACA Docket No. RD-79-248. Reparation of 
$942.50 with 8 percent interest from September 1, 1979, awarded 
complainant against respondent in order issued May 6, 1980. 
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(No. 19, 921) 


MENDELSON-ZELLER CO., INC. v. BEXAR PRODUCE Co., INC. PACA 
Docket No. RD-79-252. Reparation of $1,519.20 with 8 percent 
interest from June 1, 1979, awarded complainant against respond- 
ent in order issued May 6, 1980. 


(No. 19,922) 


PISMO-OCEANO VEGETABLE EXCHANGE v. WAYNE CUSIMANO, INC. 
PACA Docket No. RD-79-254. Reparation of $3,037.70 with 8 
percent interest from August 1, 1979, awarded complainant against 
respondent in order issued May 6, 1980. 


(No. 19,923) 


MILLS DISTRIBUTING COMPANY v. MIRANDO-FORSOME FOODS CORP. 
PACA Docket No. RD-79-256. Reparation of $9,620.00 with 8 
percent interest from November 1, 1979, awarded complainant 
against respondent in order issued May 7, 1980. 


(No. 19,924) 


S.R.B. CORP. a/t/a THE ZEROPACK COMPANY v. MIRANDO-FORSOME 
Foops CorP. PACA Docket No. RD-79-257. Reparation of 
$1,079.71 with 8 percent interest from October 1, 1979, awarded 
complainant against respondent in order issued May 7, 1980. 


(No. 19,925) 


SUN HARVEST, INC. v. MARK DeWEERD WHOLESALE PRODUCE. PACA 
Docket No. RD-79-258. Reparation of $12,680.25 with 8 per- 
cent interest from October 1, 1979, awarded complainant against 
respondent in order issued May 7, 1980. 


(No. 19,926) 


GREEN GOLD AVOCADO COMPANY v. DEL REY BROKERS, INC. PACA 
Docket No. RD-79-259. Reparation of $34,890.60 with 8 per- 
cent interest from August 1, 1979, awarded complainant against re- 
spondent in order issued May 7, 1980. 
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(No. 19,927) 


WILLIAM G. SMITH & SON v. ALFRED TOM COOPER d/b/a TOM 
COOPER. PACA Docket No. RD-79-260. Reparation of 
$4,873.50 with 8 percent interest from September 1, 1979, awarded 
complainant against respondent in order issued May 14, 1980. 


(No. 19,928) 


GREEN VALLEY PRODUCE Co-OP v. DAVID J. BANCROFT d/b/a BANCROFT 
DISTRIBUTING. | PACA Docket No. RD-79-262. Reparation of 
$3,058.75 with 8 percent interest from October 1, 1979, awarded 
complainant against respondent in order issued May 14, 1980. 


(No. 19,929) 


SUN HARVEST, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-263. Reparation of $17,126.45 with 8 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued May 14, 1980. 


(No. 19,930) 


EMIL A. PERZINSKI v. SPAGNOLO PRODUCE, INC. PACA Docket No. 
RD-79-264. Reparation of $4,067.25 with 8 percent interest 
from December 1, 1978, awarded complainant against respondent 
in order issued May 15, 1980. 


(No. 19,931) 


Top PAC GROWERS AND SHIPPERS, INC v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-265. Reparation of 
$55,071.00 with 8 percent interest from December 1, 1979, 
awarded complainant against respondent in order issued May 15, 
1980. 


(No. 19,932) 


WELCH FRUIT SALES, INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-266. Reparation of 
$12,773.75 with 8 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued May 15, 1980. 
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(No. 19,933) 


J. SPANOLA & SONS, INC. v. L. W. ALDRICH AND Co., INC. PACA 
Docket No. RD-79-267. Reparation of $4,882.60 with 8 percent 
interest from January 1, 1980, awarded complainant against re- 
spondent in order issued May 15, 1980. 


(No. 19,934) 


J. CARUSO PRODUCE, INC. v. L. W. ALDRICH AND Co., INC. PACA 
Docket No. RD-79-268. Reparation of $4,224.25 with 8 percent 
interest from September 1, 1979, awarded complainant against re- 
spondent in order issued May 15, 1980. 


(No. 19,935) 


OAKFIELD & ELBA GROWERS, INC. v. N & J PRODUCE, INC. PACA 
Docket No. RD-79-269. Reparation of $3,326.25 with 8 percent 
interest from September 1, 1979, awarded complainant against re- 
spondent in order issued May 15, 1980. 


(No. 19,936) 


FRUITS OF FOUR SEASONS v. COLUMBUS FRUIT Co., INC. PACA Dock- 
et No. RD-79-281. Reparation of $2,620.00 with 8 percent 
interest from January 1, 1980, awarded complainant against 
respondent in order issued May 16, 1980. 


(No. 19,937) 


PALM VALLEY FARMS, INC. v. BIRMINGHAM PRODUCE, INC. PACA 
Docket No. RD-79-111. Reparation of $22,334.50 with 8 per- 
cent interest from March 1, 1979, awarded complainant against re- 
spondent in order issued May 20, 1980. 


(No. 19,938) 


J.C. WATSON COMPANY v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-241. Reparation of $1,571.25 with 8 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued May 22, 1980. 
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(No. 19,939) 


SIGNAL PRODUCE Co. v. ADAM BLALOCK TOMATO Co. PACA Docket 
No. RD-79-270. Reparation of $611.10 with 8 percent interest 


from January 1, 1980, awarded complainant against respondent in 
order issued May 22, 1980. 


(No. 19,940) 


AGRI SALES v. ADAM BLALOCK TOMATO Co. PACA Docket No. 
RD-79-271. Reparation of $10,167.50 with 8 percent interest 
from December 1, 1979, awarded complainant against respondent 
in order issued May 22, 1980. 


(No. 19,941) 


DEL MONTE BANANA COMPANY v. ADAM BLALOCK ‘TOMATO 
COMPANY. PACA Docket No. RD-79-272. Reparation of 
$13,363.00 with 8 percent interest from February 1, 1980, awarded 
complainant against respondent in order issued May 23, 1980. 


(No. 19,942) 


GOLD COAST PACKING, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-273. Reparation of 
$1,270.00 with 8 percent interest from October 1, 1979, awarded 
complainant against respondent in order issued May 23, 1980. 


(No. 19,943) 


VITRO-PECORARO Co. v. L. W. ALDRICH AND CO., INC. PACA Docket 
No. RD-79-274. Reparation of $368.00 with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued May 23, 1980. 


(No. 19,944) 


HUDSON E. AND JEAN D. GRUWELL d/b/a WILMER T. DERICKSON CO. v. 
WANNAMELON, INC. PACA Docket No. RD-79-275. —Repara- 
tion of $672.50 with 8 percent interest from October 1, 1979, 
awarded complainant against respondent in order issued May 23, 
1980. 
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(No. 19,945) 
J.C. WATSON COMPANY v. WANNAMELON, INC. PACA Docket No. 
RD-79-276. Reparation of $530.00 with 8 percent interest 


from November 1, 1979, awarded complainant against respondent 
in order issued May 23, 1980. 


(No. 19,946) 


Top Pac GROWERS AND SHIPPERS, INC. v. BIRMINGHAM PRODUCE, 
Inc. PACA Docket No. RD-79-277. Reparation of $4,820.00 
with 8 percent interest from October 1, 1979, awarded complainant 
against respondent in order issued May 27, 1980. 


(No. 19,947) 


COLVILLE & WILSON, INC. (of Oklahoma) v. ELIZAR OZUNA, HERIBERTO 
OSUNA and HECTOR OSUNA, each individually and/or in any com- 
bination as partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., 
OZUNA PRODUCE WHOLESALE and/or OZUNA BROTHERS. PACA 
Docket No. RD-79-279. Reparation of $1,365.00 with 8 percent 
interest from August 1, 1979, awarded complainant against re- 
spondents in order issued May 27, 1980. 


(No. 19,948) 


F.H. Dicks v. D’AGOSTINO PRODUCE. PACA Docket No. 
RD-79-279. Reparation of $2,087.00 with 8 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued May 27, 1980. 


(No. 19,949) 


WASHINGTON FRUIT GROWERS, INC. v. BEXAR PRODUCE CO., 
INC. PACA Docket No. RD-79-280. Reparation of $950.00 
with 8 percent interest from August 1, 1979, awarded complainant 
against respondent in order issued May 27, 1980. 


(No. 19,950) 


PENNY BROKERAGE v. TOMATOES UNLIMITED, INC., KENNETH C. 
QUIGLEY, and/or N & J PropuceE, INC. PACA Docket No. 
RD-79-228. Reparation of $6,901.75 with 8 percent interest 
from May 1, 1979, awarded complainant against respondents in 
order issued May 30, 1980. 
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(No. 19,951) 


MIDWEST BLUEBERRYS v. HARVEST HOUSE MARKETING CORPORATION 
PACA Docket No. RD-79-282. Reparation of $22,252.91 with 8 
percent interest from November 1, 1979, awarded complainant 
against respondent in order issued May 30, 1980. 


(No. 19,952) 


FRED C. EBEL & Co., INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-283. Reparation of $935.65 with 8 percent interest 
from December 1, 1979, awarded complainant against respondent 
in order issued May 30, 1980. 


(No. 19,953) 


TONY-LIN PRODUCE, INC. v. GRILLO’S MARKET, INC. PACA Docket 
No. RD-79-284. Reparation of $1,440.50 with 8 percent in- 
terest from November 1, 1979, awarded complainant against re- 
spondent in order issued May 30, 1980. 


(No. 19,954) 


TONY-LIN PRODUCE, INC. v. MICHAEL M. FRONTERA and DAVID WELLS 
d/b/a MICHAEL M. FRONTERA WHOLESALE FRUITS & VEG. PACA 
Docket No. RD-79-285. Reparation of $424.50 with 8 percent 
interest from September 1, 1979, awarded complainant against re- 
spondent in order issued June 2, 1980. 


(No. 19,955) 


SUN HARVEST, INC v. FLETCHER PRODUCE, INC. PACA Docket No. 
RD-79-286. Reparation of $491.75 with 8 percent interest 
from December 1, 1979, awarded complainant against respondent 
in order issued June 2, 1980. 


(No. 19,956) 


AGWAY, INC. a/t/a COUNTRY FOODS v. ADAM BLALOCK TOMATO 
CoMPANY. PACA Docket No. RD-79-287. Reparation of 
$1,587.00 with 8 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued June 2, 1980. 
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(No. 19,957) 


VEG-PAK, INC v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-288. Reparation of $2,975.00 with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued June 2, 1980. 


(No. 19,958) 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SAN DIEGO PRODUCE 
Co., INc. PACA Docket No. RD-79-289. Reparation of 
$2,737.20 with 8 percent interest from May 1, 1979, awarded com- 
plainant against respondent in order issued June 2, 1980. 


(No. 19,959) 


SPUDLAND MARKETING, INC. v. SUTTON PRODUCE Co. PACA Docket 
No. RD-79-290. Reparation of $5,240.00 with 8 percent in- 
terest from January 1, 1980, awarded complainant against respond- 
ent in order issued June 3, 1980. 


(No. 19,960) 
OAKFIELD & ELBA GROWERS, INC. v. J & J PRODUCE, INC. PACA 


Docket No. RD-79-291. Reparation of $4,873.75 with 8 percent 
interest from April 1, 1979, awarded complainant against respond- 
ent in order issued June 3, 1980. 


(No. 19,961) 


SENINI ARIZONA, INC. v. MENDENHALL DISTRIBUTING Co., INC. PACA 
Docket No. RD-79-292. Reparation of $26,941.00 with 8 per- 
cent interest from October 1, 1979, awarded complainant against 
respondent in order issued June 3, 1980. 


(No. 19,962) 


MUIR-ROBERTS COMPANY, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-293. Reparation of $960.00 with 8 percent 
interest from February 1, 1980, awarded complainant against re- 
spondent in order issued June 3, 1980. 
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(No. 19,963) 


J.C. WATSON COMPANY v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-294. Reparation of $776.50 with 8 percent interest 
from November 1, 1979, awarded,complainant against respondent 
in order issued June 3, 1980. 


(No. 19,964) 


CHESTER COUNTY MUSHROOM SALES CorP. v. R & B NATURAL FOops, 
INc. PACA Docket No. RD-79-295. Reparation of $3,538.14 
with 8 percent interest from November 1, 1979, awarded complain- 
ant against respondent in order issued June 12, 1980. 


(No. 19,965) 


LUNDY PRODUCE COMPANY v. BOYD'S PRODUCE. PACA Docket No. 
RD-79-296. Reparation of $1,327.70 with 8 percent interest 
from July 1, 1979, awarded complainant against respondent in 
order issued June 12, 1980. 


(No. 19,966) 


LETO MUSHROOMS, INC. v. W. W. ROUSE PIZZA SUPPLY, INC. PACA 


Docket No. RD-79-297. Reparation of $13,096.15 with 8 per- 
cent interest from July 1, 1979, awarded complainant against re- 
spondent in order issued June 12, 1980. 


(No. 19,967) 


A. DUDA & SONS, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-298. Reparation of $65,775.10 with 8 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued June 13, 1980. 


(No. 19,968) 


JMR FARMS, INC. v. DAVID DANGERFIELD d/b/a DANGERFIELD POTATO 
Co. PACA Docket No. RD-79-299. Reparation of $3,000.00 
with 8 percent interest from September 1, 1979, awarded complain- 
ant against respondent in order issued June 13, 1980. 
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(No. 19,969) 


G. & S. PRODUCE COMPANY, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-300. Reparation of 
$529.92 with 8 percent interest from April 1, 1980, awarded com- 
plainant against respondent in order issued June 13, 1980. 


(No. 19,970) 


BIGGER BROTHERS, INC. v. PRIDE OF IDAHO-ROBERTS. PACA Docket 
No. RD-79-301. Reparation of $3,043.71 with 8 percent in- 
terest from July 1, 1979, awarded complainant against respondent 
in order issued June 16, 1980. 


(No. 19,971) 


ROBERT S. COLWELL d/b/a ROBERT COLWELL v. MALCOLM K. HALL and 
IRENE S. HALL d/b/a HALL PRODUCE. PACA Docket No. 
RD-79-302. Reparation of $2,380.95 with 8 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued June 16, 1980. 


(No. 19,972) 


T. J. POWER & COMPANY v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-303. Reparation of $1,309.38 with 8 percent in- 
terest from October 1, 1979, awarded complainant against respond- 
ent in order issued June 16, 1980. 


(No. 19,973) 


SAHARA PACKING COMPANY v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-304. Reparation of $210.00 with 8 percent 
interest from December 1, 1979, awarded complainant against re- 
spondent in order issued June 17, 1980. 


(No. 19,974) 


BUSHMAN’S INC. v. FLETCHER PRODUCE, INC. PACA Docket No. 
RD-79-305. Reparation of $1,012.00 with 8 percent interest 
from December 1, 1979, awarded complainant against respondent 
in order issued June 17, 1980. 
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(No. 19,975) 
WELCH FRUIT SALES, INC v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-306. Reparation of $4,807.50 with 8 percent in- 


terest from February 1, 1980, awarded complainant against re- 
spondent in order issued June 17, 1980. 


(No. 19,976) 


SANTA CLARA PRODUCE, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-307. Reparation of $1,465.25 with 8 percent 
interest from October 1, 1979, awarded complainant against 
respondent in order issued June 17, 1980. 


(No. 19,977) 


J.R. BROOKS & SON, INC. v. WANNAMELON, INC. | PACA Docket No. 
RD-79-308. Reparation of $3,300.00 with 8 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued June 17, 1980. 


(No. 19,978) 


Lou LODEN a/t/a LOU LODEN PRODUCE DISTRIBUTOR v. WANNAMELON, 
Inc. PACA Docket No. RD-79-309. Reparation of $9,072.50 
with 8 percent interest from January 1, 1980, awarded complainant 
against respondent in order issued June 18, 1980. 


(No. 19,979) 


ROYAL PACKING CO. v. WANNAMELON, INC. PACA Docket No. 
RD-79-310. Reparation of $4,687.50 with 8 percent interest 
from December 1, 1979, awarded complainant against respondent 
in order issued June 18, 1980. 


(No. 19,980) 


CAMSCO MUSHROOM COMPANY, INC. FORMERLY: STOCKMEISTER MUSH- 
ROOM FARM, INC. v. SRECKO IVANOVICH and/or R & B NATURAL 
Foop Propucts, INC. PACA Docket No. RD-79-313. 
Reparation of $10,700.44 with 8 percent interest from October 1, 
1979, awarded complainant against respondents in order issued 
June 18, 1980. 
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(No. 19,981) 


TEX-SANDIA, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-314. Reparation of $5,452.06 with 8 percent interest 
from February 1, 1980, awarded complainant against respondent in 
order issued June 18, 1980. 


(No. 19,982) 


BUSHMAN’S INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-315. Reparation of $1,607.50 with 8 percent interest 
from November 1, 1979, awarded complainant against respondent 
in order issued June 19, 1980. 


(No. 19,983) 


GEORGE S. ADAMS d/b/a ADAMS FRUIT & IMPORTING Co. v. ALBERTO 
GOUVEIA d/b/a EUROPA POMBALENSE SUPER MARKET. PACA 
Docket No. RD-79-316. Reparation of $15,971.71 with 8 per- 
cent interest from November 1, 1979, awarded complainant against 
respondent in order issued June 19, 1980. 


(No. 19,984) 


WASHBURN POTATO Co. v. AL-JACS, INC. PACA Docket No. 
RD-79-317. Reparation of $1,000.00 with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued June 19, 1980. 


(No. 19,985) 


VAN SOLKEMA FARMS, INC. v. STANLEY PACKAGING GROWERS & 
SHIPPERS. PACA Docket No. RD-79-318. Reparation of 
$30,545.00 with 8 percent interest from November 1, 1979, 
awarded complainant against respondent in order issued June 19, 
1980. 
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REPUBLISHED DEFAULT DECISIONS 
(No. 19,603 Republished ') 


VAL-MEX FRUIT COMPANY, INC., v. TWO BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Decided December 19, 
1979. 


Stayed pending resolution of Bankruptcy action. 


Decision by Donald A. Campbell, Judicial Officer. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was 
filed alleging respondent’s liability for the sum of $4,636.25 in connec- 
tion with the sale of perishable agricultural commodities in the course of 
interstate commerce. Respondent did not file an answer to the complaint 
in the time allowed for that purpose and was, therefore, considered to be 
in default. 

The Department has recently been notified that, on October 9, 1979, 
respondent filed a voluntary petition of bankruptcy in the United States 
District Court for the Eastern District of Louisiana. The Department has 
long held that in reparation cases, the discharge in bankruptcy of a re- 
spondent warrants the dismissal of the complaint. Bert R. Hybels, Inc. v. 
Tucker Produce Co., 37 A.D. 72 (1978); Jerome Kantro Company v. L. 
George Co., 28 A.D. 493 (1969). Therefore, this proceeding is hereby 
stayed pending the resolution of the Bankruptcy action. 

Copies of this order shall be served upon the parties. 


(No. 19,863 REPUBLISHED ”) 


SOUTHLAND PRODUCE CO., a/t/a KEYSTONE PRODUCE Co., v. CAAMANO 
BROTHERS WHOLESALE. PACA Docket No. RD-79-135. De- 
cided March 25, 1980. 


Denial of motion to reopen after default. 


Decision by Donald A. Campbell, Judicial Officer. 


1. This stay order, formerly published in notice form only in the January 1980 issue of 
Agriculture Decisions and cited as 39 A.D. 75, is republished herein in its entirety. 

2. This order, formerly published in notice form only in the March-April issue of Agri- 
culture Decisions and cited as 39 A.D. 510, is republished herein in its entirety. 
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DENIAL OF MOTION TO REOPEN DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was filed on 
August 10, 1979, alleging liability on the part of respondent in the 
amount of $5,530.80 in connection with a transaction involving the sale 
of perishable agricultural commodities in the course of interstate com- 
merce. A copy of the complaint was served upon respondent on Decem- 
ber 10, 1979, but respondent failed to filed answer within the 20 day 
period prescribed by section 47.8 (c) of the Rules of Practice issued pur- 
suant to the Act (7 CFR 47.8 (c) ). A default order was, therefore, issued 
on January 21, 1980, pursuant to section 47.8 (d) of the Rules of Prac- 
tice (7 CFR 47.8 (d) ). 

On February 29, 1980, respondent’s counsel filed with the hearing 
clerk a document which was, in effect, a motion to reopen the default 
order, in accordance with section 47.25 (e) of the Rules of Practice (7 
CFR 47.25 (e) ). Subsequently, in the course of a telephone conversation 
with a representative of the Office of General Counsel, respondent’s 
counsel contended that he had originally made his motion to reopen to a 
representative of the Fruit and Vegetable Division in the Los Angeles, 
California regional office, on February 11 or 12, 1980. For the reasons 
set forth below, respondent’s motion to reopen must be denied. 

Section 7 (a) of the Act (7 U.S.C. 499a provides, in part, as follows: 


If... upon failure of the party complained against to 
answer a complaint duly served within the time pre- 
scribed. . . the Secretary determines that the commis- 
sion merchant, dealer, or broker has violated any pro- 
vision of section 2, he shall. . . determine the amount 
of damage, if any, to which. . . [the complainant]. . . is 
entitled as a result of such violation and shall make an 
order directing the defender to pay such person com- 
plaining such amount on or before the date fixed in 
the order. 


In accordance with this provision, the January 21, 1980, default order 
directed respondent to pay to complainant $5,530.80, with interest 
thereon from December 1, 1978, “within 30 days from the date of this 
order.” Therefore, respondent was obligated by the terms of the January 
21, 1980, default order to pay the reparation awarded therein on or be- 
fore 30 days subsequent to the date of such order, or February 20, 1980. 
Since there is no provision in the Act or Rules of Practice authorizing 
any further consideration by the Secretary of the subject matter of a de- 
fault order after expiration of the time provided in such an order for 
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payment of the reparation awarded therein, and no order was issued 
staying the effect of the January 21, 1980, default order, it became final 
on February 20, 1980. 

Respondent’s contention that it had, initially, made its motion to re- 
open to a representative of the Fruit and Vegetable Division in the Los 
Angeles Regional Office on February 11 or 12, 1980, prior to the date on 
which the default order became final, is without merit, as section 
47.13 (a) (1) of the Rules of Practice (7 CFR 47.13 (a) (1) ) states that “All 
motions and requests made after the formal filing of the proceeding 
with the hearing clerk shall be filed with the hearing clerk.” According- 
ly, the date on which respondent’s motion to reopen was considered to be 
effectively filed was when it was received by the hearing clerk on Febru- 
ary 29, 1980, nine days after the default order became final on February 
20, 1980. 

The Secretary is, therefore, currently without jurisdiction to consider 
respondent’s motion. This conforms to the legal principle set forth in 
Lasky v. Commissioner of Internal Revenue, 235 F.2d 97 (9 Cir., 1956), 
affd. per curiam 352 U.S. 1027 (1956), that an administrative agency 
has no jurisdiction to reconsider a decision after the decision has, in ac- 
cordance with the applicable statute, become final due to the expiration 
of the time allowed for filing a petition for review. This principle has 
been applied more recently in Greater Boston Television Corporation v. 


Federal Communications Commission, 463 F.2d 268 (D.C. Cir., 1971) 
and Yamada v. Natural Disaster Claims Commission, 513 P.2d 1001 
(Sup. Ct. of Hawaii, 1973). 

Respondent’s motion to reopen after default is denied. 

Copies of this order shall be served upon the parties. 


(No. 19,986) 


VALLEY HARVEST DISTRIBUTING, INC. v. E.L. KEMPF & SON, 
INC. PACA Docket No. RD-79-131. Decided June 10, 1980. 


ORDER GRANTING PETITION TO REOPEN 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER GRANTING PETITION TO REOPEN: DIRECTING FILING OF 
ANSWER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.) a formal complaint was 
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filed on November 5, 1979 and served on respondent on November 29, 
1979. By letter dated January 7, 1980, the Department notified re- 
spondent that since no answer to the formal complaint had been re- 
ceived within the requisite time allotted, respondent was considered in 
default. 

Prior to the issuance of a default order, respondent moved by telegram 
and letter, both dated January 10, 1980, that the proceeding be re- 
opened. Respondent contended that it was unable to file a timely answer 
due to the trauma created by the deaths of Edward W. Kempf, a senior 
member of respondent firm and the death of Edward W. Kempf’s wife, 
Louise. 

Pursuant to section 47.25(e) of the Rules of Practice (7 CFR 
47.25 (e) ), complainant was notified of respondent’s petition to reopen 
and afforded an opportunity to respond. However, complainant did not 
file a response. 

Section 47.25 (e) of the Rules provided that the Secretary may set 
aside a default order “upon motion made within a reasonable time after 
the time for filing the answer has expired if, in the judgment of the 
examinor or the Secretary, as the case may be, after notice and 
consideration of the views of the other party, there is good reason for 
granting such relief.” We conclude that the petition to reopen was filed 
within a reasonable time. We also conclude that respondent has set forth 
good reason why such petition should be granted. Accordingly, respond- 
ent’s petition to reopen is hereby granted.’ 

In accordance with section 47.25 (e) of the Rules of Practice (7 CFR 
47.25 (e) ), respondent is hereby allowed ten (10) days from its receipt of 
this order within which to file an answer. Failure to do so will result in 
the issuance of a default order. 

Copies of this order will be served upon the parties. 


(No. 19,987) 


SUNNY FARMS, INC. v. HRDLICKA BROS. LIVESTOCK SALES, INC. a/t/a 
HRDLICKA BROS. PRODUCE CO. PACA Docket No. 
RD-79-222. Decided June 10, 1980. 

ORDER GRANTING PETITION TO REOPEN 


Decision by Donald A. Campbell, Judicial Officer. 


zi ‘The reopened proceeding is filed under PACA Docket No. 2-5611.—Kd. 
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ORDER GRANTING PETITION TO REOPEN: DIRECTING FILING OF 
ANSWER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended, (7 U.S.C. 499a et seq.) a formal complaint was 
filed on February 4, 1980, and served on respondent on February 12, 
1980. By letter dated March 19, 1980, the Department notified respond- 
ent that since no answer to the formal complaint had been received 
within the requisite time allotted, respondent was considered in default. 

Prior to the issuance of a default order, respondent moved by letter 
dated March 25, 1980, that the proceeding be reopened. Respondent 
contended that the failure to file a timely answer was due to its counsel, 
not the respondent itself, and that it wished to file an answer through 
different counsel. 

Pursuant to section 47.25(e) of the Rules of Practice (7 CFR 
47.25 (e) ), complainant was notified of respondent’s petition to reopen 
and afforded an opportunity to respond. By letter dated May 19, 1980, 
complainant contended that respondent did not intend to pay the 
amount due in this proceeding and that its motion to reopen was merely 
a delaying tactic. 

Section 47.25 (e) of the Rules provides that the Secretary may set 
aside a default order upon motion made within a reasonable time after 
the time for filing the answer has expired if there is good reason for 
granting such relief. We conclude that the petition to reopen was filed 
within a reasonable time. We also conclude that respondent has set forth 
good reason why such petition should be granted. Accordingly, respond- 
ent’s petition to reopen is hereby granted." 

In accordance with section 47.25 (e) of the Rules of Practice (7 CFR 
47.25 (e) ), respondent is hereby allowed ten (10) days from its receipt of 
this order within which to file an answer. Failure to do so will result in 
the issuance of a default order. 

Copies of this order will be served upon the parties. 


(No. 19,988) 


HEIDEMA BRrROS., INC. v. HURON FARMS DECATUR STORAGE, INC. 
PACA Docket No. RD-79-261. Decided June 25, 1980. 


ORDER REOPENING AFTER DEFAULT 


Decision by Donald A. Campbell, Judicial Officer. 
1. The reopened proceeding is filed under PACA Docket No. 2-5612.—Ed. 
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ORDER REOPENING AFTER DEFAULT ' 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 
low the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby 
ordered filed. 


(No. 19,989) 


GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRoDUCE. PACA Docket No. RD-79-121. Decided June 20, 
1980. 


DENIAL OF MOTION TO REOPEN AFTER DEFAULT 
Decision by Donald A. Campbell, Judicial Officer. 


DENIAL ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter the “Act”), a 
formal complaint was served upon respondent on November 27, 1979, 
but respondent failed to file an answer within 20 days thereafter, the 
time period set forth in section 47.8 (c) of the Rules of Practice issued 
pursuant to the Act (7 CFR 47.8 (c) ). On January 4, 1980, a default 
order was issued, awarding reparation to complainant against respond- 
ent. On February 4, 1980, a letter filed by respondent was received in 
the office of the Hearing Clerk. The Department has treated the letter 
dated February 4, 1980, as a petition to reopen after default. 

Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) provides 
that a default may be set aside if an appropriate motion is filed within a 
reasonable time after the time for filing an answer has expired and the 
Secretary concludes that there is good reason for granting such relief. 


"1, The reopened proceeding is filed under PACA Docket No. 2-5615.—Ed. 
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These conditions have not been met in this instance, as the motion to re- 
open was filed an unreasonable length of time after December 17, 1979, 
the date the answer was due, and respondent has not presented any 
justification for the delay. 

Respondent’s motion to reopen default is hereby denied. 

Copies of this order shall be served upon the parties. 


(No. 19,990) 


SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERIBERTO 
OSUNA and HECTOR OSUNA each individually and/or in any 
combination as partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE 
Co., OZUNA PRODUCE WHOLESALE and/or OZUNA  BROTH- 
ERS. PACA Docket No. RD-79-232. Decided June 5, 1980. 


DENIAL OF MOTION TO REOPEN AFTER DEFAULT 
Decision by Donald A. Campbell, Judicial Officer. 


DENIAL ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on April 11, 1980. On May 13, 1980, respondents Elizar 
Ozuna and Hector Osuna filed a document entitled Appeal of Default 
Order. In that document, it is contended that Elizar Ozuna and Hector 
Osuna were never associated with the respondent business to the extent 
that they were responsibly connected and that they should not, there- 
fore, be subjected to any Departmental sanctions stemming from the 
April 11, 1980, default order. 

Respondents assert that their Appeal of Default Order is filed pursu- 
ant to section 1.145 of the Rules of Practice (7 CFR 1.145). However, 
that section pertains to disciplinary proceedings only. Those sections of 
the Rules of Practice which apply to reparation proceedings, such as that 
involved herein, are sections 47.1-47.25 (7 CFR 47.1-47.25). According- 
ly, the purported appeal will be handled pursuant to section 47.25 (e) of 
the Rules (7 CFR 47.25 (e) ) as a petition to reopen after default. 

Section 47.25 (e) states that a default in the filing of the answer may 
be set aside and the party in default allowed to file an answer “upon mo- 
tion made within a reasonable time after the time for filing the answer 
has expired if, in the judgment of the examiner or the Secretary, as the 
case may be. . . there is good reason for granting such relief.” The record 
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shows that the complaint was served on February 25, 1980. Thus, re- 
spondent had twenty days therefrom, or March 14, 1980, in which to file 
an answer in accordance with the terms of section 47.8 (a) of the Rules (7 
CFR 47.8 (a) ). The motion to reopen herein was filed on May 13, 1980, 
approximately two months late. We do not consider such delay to consti- 
tute a “reasonable time.” Further, while the motion contains many argu- 
ments why Elizar Ozuna and Hector Ozuna should not be considered re- 
sponsibly connected with the respondent business, it does not present 
any “good reasons” why no answer was filed. Therefore, the motion must 
be denied. 

However, even if the requirements of section 47.25 (e) had been met, 
the motion would still be denied, as it was not filed in timely fashion. 

Section 7 (a) of the Perishable Agricultural Commodities Act (7 U.S.C. 
499 (f) (a) ) provides, in part, as follows: 


If... upon failure of the party complained against to answer a com- 
plaint duly served within the time prescribed. . . the Secretary deter- 
mines that the commission merchant, dealer, or broker has violated 
any provision of section 2, he shall. . . determine the amount of dam- 
age, if any, to which. . . (the complainant). . . is entitled as a result of 
such violation and shall make an order directing the offender to pay 
such person complaining such amount on or before the date fixed in 


the order. 


In accordance with this provision, the April 11, 1980, default order 
naming Hector Osuna and Elizar Ozuna among the respondents against 
whom the order was issued, ordered respondents to pay to complainant 
$3,891.00 “within thirty days from the date of this order.” Therefore, re- 
spondents were obligated by the terms of the default order to pay the 
reparation awarded therein on or before thirty days subsequent to the 
date of such order, May 11, 1980, although we will utilize May 12, 1980, 
since May 11 fell on a Sunday (see 7 CFR 47.25 (d) ). No order was issued 
staying the effect of the April 11, 1980, default order, and it thus be- 
came final on May 12, 1980. The motion of Hector Osuna and Elizar 
Ozuna was filed with the hearing clerk on May 13, 1980, one day after 
the default order became final. Since there is no provision in the Act or 
Rules of Practice authorizing any further consideration by the Secretary 
of the subject matter of a default order after expiration of the time pro- 
vided in such order for payment of the reparation awarded therein, the 
Secretary is without jurisdiction to afford any consideration to respond- 
ent’s motion, as an administrative agency has no jurisdiction to recon- 
sider a decision after the decision has, in accordance with applicable sta- 
tute, become final due to the expiration of the time allowed for filing a 
petition for review. Lasky v. Commissioner of Internal Revenue, 235 
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F.2d 97 (9th Cir., 1956) aff'd per curiam 352 U.S. 1027 (1956); South- 
land Produce Co., a/t/a Keystone Produce Co., v. Caamano Brothers 
Wholesale 39 A.D.___(1980). 
Respondents’ motion is denied. 
Copies of this order shall be served upon the parties. 


(No. 19,991) 


SENINI ARIZONA, INC. v. DAVIS DISTRIBUTING COMPANY, INC. PACA 
Docket No. RD-79-212. Decided June 25, 1980. 


DEFAULT ORDER 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant, Senini Arizona, Inc., a cor- 
poration, whose address is P.O. Box 5450, Yuma, Arizona 85364, seeks 
reparation against respondent, Davis Distributing Company, Inc., a cor- 
poration, whose address is P.O. Box 18438, Salinas, California 93901, in 
connection with a transaction, in interstate commerce, involving 742 
cartons of film-wrapped California iceberg-type head lettuce, a perisha- 
ble agricultural commodity. A copy of the formal complaint was served 
upon respondent and respondent did not file a timely answer. Therefore, 
the issuance of an Order without further procedure is appropriate pursu- 
ant to section 47.8 (d) of the Rules of Practice (9 CFR 47.8 (d) ). 

However, prior to the actual issuance of the default order, the respond- 
ent moved to reopen after default pursuant to 7 CFR 47.25 (e). That sec- 
tion of the Rules of Practice provides as follows: 


Default in the filing of an answer required or authorized under 
the regulations in this part to be filed may be set aside and the 
party in default allowed ten days within which to file an an- 
swer by the examiner before the record is transmitted to the 
Secretary or by the Secretary (after the record is transmitted to 
him) upon motion made within a reasonable time after the time 
for filing the answer has expired if, in the judgment of the 
examiner or the Secretary, as the case may be, after notice to 
and consideration of views of the other party, there is good rea- 
son for granting such relief. 





798 PERISHABLE AGRICULTURE COMMODITIES ACT, 1930 
Cite as 39 A.D. 797 

In support of its motion to reopen, respondent’s president contended 
that he did not know of the 20 day time limit for filing an answer and 
that he was occupied with the establishment of a new company. 

Complainant was given a opportunity to submit its views regarding re- 
spondent’s motion but did not file a response. 

The time limits set out in the Rules of Practice for the filing of docu- 
ments by parties to reparation proceedings have been established in or- 
der to maintain an orderly proceeding which ensures that the rights of 
both parties will be protected. It is also made clear in the Rules of Prac- 
tice, 7 CFR 47.8 (a) and 47.25 (b), that parties are entitled to request ex- 
tensions of time for the filing of any pleadings in these proceedings. Asa 
matter of practice, the Department has readily granted extensions of 
time to file answers as well as other documents required to be filed in 
reparation proceedings. We therefore believe that a party, in order to 
justify missing the filing date of a document, must set out substantial 
reason, rather than frivolous excuse, for justification. 

Respondent’s president’s assertion concerning a lack of knowledge re- 
garding the time limit for filing an answer is not sufficient reason to jus- 
tify granting its motion. As a matter of practice, the Department pro- 
vides copies of the Rules of Practice to parties in a reparation proceed- 
ing. To permit a respondent’s ignoring the time limits set out in the 
Rules of Practice as sufficient reason to reopen a proceeding would be to 
disrupt the orderliness of that proceeding and would substantially preju- 
dice the rights of complainants. 

Respondent’s president’s contention that he was occupied with the es- 
tablishment of a new company also is not sufficient reason to justify 
granting its motion. We can conceive of no more important business 
than a proceeding alleging a violation of the statute under which re- 
spondent is licensed to do business. Reese Sales Company v. Harden, 458 
F.2d 183, 186 (9th Cir. 1972). 

In view of respondent’s president’s failure to set out good reason for 
granting its motion, we are compelled to deny respondent’s motion to re- 
open and to issue a default order pursuant to 7 CFR 47.8 (d). 

We find that respondent was licensed or was subject to license under 
the Act at the time of the transaction involved herein. The facts alleged 
in the formal complaint are hereby adopted as the findings of fact of this 
Order and constitute a violation by respondent of section 2 of the Act (7 
U.S.C. 499b). Accordingly, within 30 days from the date of this Order, 
respondent shall pay to complainant, as reparation $3,521.00 with inter- 
est thereon at the rate of eight percent per annum from June 1, 1979 un- 
til paid. 

Copies hereof shall be served upon the parties. 
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(No. 19,992) 


GOOD BROTHERS COMPANY uv. FRESH FOODS OF CALIFORNIA, 
INC. PACA Docket No. RD-79-206. Decided May 16, 1980. 


ORDER OF DISMISSAL 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,024.85, in connection with a transaction 
involving a shipment of shredded lettuce, chopped onions, tossed salad 
and cole slaw in interstate commerce. 

A copy of the formal complaint was served on the respondent, and re- 
sondent failed to file an answer thereto. Before an order could be issued 
on the basis of respondent’s default, by letter dated March 24, 1980, 
complaint notified the Department that it would proceed with this mat- 
ter through means of civil litigation. Complainant has authorized dis- 
missal of the complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


STAY ORDERS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 19,993) 


FRUITS OF FOUR SEASONS v. COLUMBUS FRUIT Co. INC. PACA Docket 
No. RD-79-281. Decided June 25, 1980. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a default order 
was issued on May 16, 1980, awarding reparation to the complainant in 
the amount of $2,620.00. By letter and petition received May 28, 1980, 
respondent has moved that this matter be reopened after default. 

Accordingly, the order of May 16, 1980 is hereby stayed. Complainant 
may have ten (10) days from receipt of this order to file an answer to the 
petition to reopen. 
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Copies of this order shall be served upon the parties. A copy of re- 
spondent’s petition shall be served upon the complainant. 

[The reopened proceeding is filed under PACA Docket No. 2-5633.— 
Ed.] 


(No. 19,994) 


MIDWEST BLUEBERRIES v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. RD-79-282. Decided June 25, 1980. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on May 30, 1980, awarding reparation to the complainant in 
the amount of $22,252.91 with interest thereon from November 1, 1979 
until paid. By telegram received June 10, 1980, respondent requested a 
reconsideration and stay of the Default Order. 

Accordingly the Default Order of May 30, 1980 is hereby stayed until 
the issuance of a subsequent order. 

Copies of this order shall be served upon the parties. 
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